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The Joint and Survivorship Bank Account- 
A Concept Without a Name 
By DONALD KEPNER 


(Continued from July issue) 


THE Law or Jornt Accounts IN STATES HAvING JOINT 
TENANCY BANK ACCOUNT STATUTES 


Function of the Joint Tenancy Statute 


It was early argued that the joint bank account statute, 
which provides that a deposit made in the name of two or more 
persons and payable to either or the survivor shall become the 
property of such depositors as joint tenants, was enacted for 
the sole purpose of protecting the bank. This view has been 
rejected by all of the tribunals which have construed such an 
enactment’ on the ground that it was the legislative intent not 
only to protect banks in the payment of deposits but also to 
fix the ownership of the funds of the persons named as joint 
tenants. Had the purpose of the act been only to protect banks 
there would be no meaning to the part of the act stating that 
certain deposits made in the name of two or more persons shall 
be deemed to be owned by them in joint tenancy.’ 

The statutes are stated in the present tense. The courts 
agree that from the opening of the account in the statutory 
form, unexplained by other competent evidence, there arises 


158 Pye v. Higgason, 210 Ark. $47, 195 S.W. 2d 682 (1946); Solon v. Lichtenstein, $9 A.C. 
77, 244 P.2d 905 (1952); In re Rehfeld’s Estate, 198 Mich. 249, 164 N.W. $72 (1917); 
Clevidence v. Mercantile Home Bank, 355 Mo. 904, 199 S.W.2d 1 (1947); Moskowitz v. 
Marrow, 251 N.Y. 880, 167 N.E. 506 (1929); Winner v. Carroll, 169 Wash. 208, 13 P.2d 
450 (1982). 

154 Houle v. McMillan, 88 Colo. 216, 268 Pac. 409 (1928). 
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the presumption of a gift of a joint interest, and that all of the 
incidents attached to joint tenancy, including the right of sur- 
vivorship, come into existence.” It is important to note that 
the presumption is created by the act of the depositor in open- 
ing the account in joint and survivorship form. As will be dem- 
onstrated in the discussion of the rights of the parties during 
their joint lives and of the rights of creditors, evidence may be 
admitted to show that the parties did not in fact create a joint 
tenancy, notwithstanding that the deposit was made in statu- 
tory form. ** 


Formal Requisites 


A discussion relating to formal requisites must be viewed 
in the light of the common law rule that the opening of a bank 
account in joint and survivorship form does not create a pre- 
sumption of a gift.” The co-depositor is said to have acquired 
an interest in the account by the mere fact that the deposit was 
made in the joint form only if the bank account statute is con- 
strued as a rule of property.’ or if the statute, pertaining to 
joint accounts, expressly provides that the opening of the ac- 
count in joint form shall create a joint tenancy. In view of the 
holding that the depositor acquires his rights only through the 
joint tenancy bank account statute, it is necessary that he com- 
ply with the statute in order to bring the account within its pur- 
view. Failure to open the account in the so-called statutory 
form has resulted in a great deal of litigation. 


All of the joint tenancy type enactments provide that the 
account must be opened in two names. If the parties have a 
number of separate accounts held in their individual names they 
may not avail themselves of the provisions of the statute, what- 
ever their intent may be.’ On the other hand, if they sign the 
signature card providing that the account is to be paid to either 


155 Maahs v. Maahs, 307 Mich. 549, 12 N.W.2d 335 (1943); Commerce Trust Co. v. 
Watts, $60 Mo. 971, 231 S.W.2d 817 (1950); In re Peterson’s Estate, 182 Wash. 29, 45 
P2d 45 (19385); Marrow v. Moskowitz, 255 N.Y. 219, 174 N.E. 460 (1931). 


156 See note 171 infra. 

157 See note 141 supra. 

158 See notes 53-58 supra. 

159 Harbour v. Harbour, 207 Ark. 551, 181 S.W.2d 805 (1944). 
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or the survivor, the account is deemed to be a statutory joint 
account, and all of the incidents arising from the creation of this 
form of deposit come into being.’” 

Three basic problems are involved in the matter of the for- 
mal requisites relating to the statutory joint tenancy account. 
The most common source of litigation is the account opened in 
the name of two persons, either in the disjunctive or conjunc- 
tive, which does not provide for payment to the survivor. In 
the majority of states having the joint tenancy type statute 
there have been controversies dealing with this problem. The 
courts have consistently held that if the account does not in any 
manner provide for survivorship the account is not one which 
in form is to be paid to either or the survivor, and consequently 
does not come within the statute."” If a provision is made for 
survivorship, providing that both the parties have a present 
right to withdraw, there has been a compliance with the statute 
and the survivor will be entitled to the funds, although there 
may be variation in the language used to achieve this result.’” 


The second type of difficulty that arises under this type of 
statute is with an account that provides that during the deposi- 
tor’s life it is to be paid to him, and upon his death it is to be 
paid to a named individual or individuals in whole or in part.’ 
A typical case is the First National Bank and Trust Company 
in Pontiac v. Huntley’ in which the depositor had the follow- 
ing language added to his signature card: “In case of death or 
sickness money to go to son.” The court observed that this was 
not a deposit made in the manner required by the statute, and 


160 Estate of Gaine, 15 Cal. 2d 255, 100 P.2d 1055 (1940); Powell v. Pennock, 198 Mich. 
578, 165 N.W. 799 (1917); Matter of Fenelon, 262 N.Y. 57, 186 N.E. 201 (1933); Winner 
v. Carroll, 169 Wash. 208, 18 P.2d 450 (1932). 

161 Betker v. Ide, 335 Mich. 291, 55 N.W.2d 885 (1952); Murphy v. Wolfe, 329 Mo. 545, 
45 S.W.2d 1079 (1932); Brumer v. Brumer, 228 App. Div. 186, 228 N.Y. Supp. 63 (3d 
Dep’t 1928); In re Grace’s Estate, 188 Misc. 348, 247 N.Y.S. 224 (Surr. Ct., 1930), aff'd, 
282 App. Div. 785, 249 N.Y. Supp. 862 (4th Dep’t 1931); McDermott v. Bennett, 253 
App. Div. 580, 5 N.Y.S.2d 4 (4th Dep’t 1938), aff'd 279 N.Y. 579, 17 N.E.2d 448 (1938) ; 
In re Raner’s Will, 113 N.Y.S.2d 355 (Surr. Ct. 1952); Tacoma Savings & Loan Associa- 
tion v. Nadham, 14 Wash. 2d 576, 128 P.2d 982 (1942). : 

162 Equitable & Central Trust Co. v. Zdziebko, 260 Mich. 306, 244 N.W. 505 (1982); In 
re Carlin’s Estate, 134 Misc. 596, 286 N.Y. Supp. 329 (Surr. Ct. 1929); In re Gallagher’s 
Estate, 146 Misc. 112, 262 N.Y. Supp. 381 (Surr. Ct. 1982); In re Lo Palo, 253 App. Div. 
182, 2 N.Y.2d 397 (4th Dep’t 1937), aff'd, 279 N.Y. 692, 18 N.E.2d 317 (1938). 

163 In this transaction the donee may not make withdrawals during the depositor’s lifetime. 


164 251 Mich. 483, 232 N.W. 192 (1930). 
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that consequently the survivor was not entitled to the proceeds. 
Cases adjudicated in other jurisdictions have reached the same 
result. This result would seem to be sound, for inasmuch as 
the bank account statute is in effect a new mode of transfer- 
ring property, it is not unreasonable to require a strict compli- 
ance with the procedures provided therein. 

The third source of litigation is the opening of an account 
in joint and survivorship form by a depositor who does not 
know, or who does not understand, the legal implications in- 
volved in his act. In such situations it has been held that the 
account is not opened in statutory form.’ As stated by the 
New York court: “It is the making of the deposit in statutory 
form which controls. How then is that accomplished? We 
think the deposit is made when the initial moneys are paid over 
with instructions to credit the same in a certain form, and the 
deposit is accepted and credited, as directed.’ 

The New York court goes on to say that a depositor must 
intend to provide for survivorship. If he does not instruct the 
bank to open the account in this form it is not a statutory ac- 
count, notwithstanding that the bank may stamp on the with- 
drawal slip and on the ledger sheet the magic words: “Payable 
to either or the survivor.” Of course, if the depositor intends 
to open the account in statutory form the survivor will be en- 
titled to the funds upon the death of the former, notwithstand- 
ing that the account was opened solely as a matter of con- 
venience.’ 


It is necessary that all of the formalities be completed prior 
to the death of the depositor. If the initial deposit has never 
been paid so that the bank does not have funds in the account,'™ 
or, if the donee does not return the signature cards properly 


165 Mercantile Bank v. Haley, 179 S.W.2d 916 (Mo. App. 1944); Edmonds v. Perry, 62 

Nev. 41, 140 P.2d 566 (1943); Hayes v. Claessens, 234 N.Y. 230, 187 N.E. 318 (1922); 

McDonald v. Sargent, 121 Misc. 487, 201 N.Y. Supp. 129 (Sup. Ct. 1928). 

166 Blum v. Blum, 11 Cal. App. 2d 210, 53 P.2d 397 (1936); Mineau v. Boisclair, $23 

Mich. 64, 84 N.W.2d 556 (1948). 

167 Matter of Fenelon, 262 N.Y. $08, 311, 186 N.E. 794, 795 (1933). 

168 Munson v. Haye, 29 Wash. 2d 733, 189 P.2d 464 (1948). 

169 In re Lo Palo, 253 App. Div. 182, 2 N.Y.S.2d $97 (4th Dep’t 1987), aff'd 279 N.Y. 

on >. N.E.2d $17 (1988). Contra: Klindera v. Smith, 15 Cal. App. 2d 115, 59 P.2d 156 
1986). 
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executed prior to the depositor’s death,’” the account is not a 
statutory one and the survivor may not recover the balance re- 
maining at the donor’s death as a survivor to a statutory joint 
tenancy. 


Rights of the Parties During Their Joint Lives 


A literal reading of the statute would lead one to believe 
that upon the opening of an account in statutory form the donee 
acquires an immediate half-interest in the account, with the at- 
tendant right of survivorship; for the statute provides that 
upon opening the account in the stated form the deposit is held 
by the parties as joint tenants. The cases hold to the contrary. 
This is accomplished by either one of two approaches. One line 
of cases holds that while the depositor has made a gift he has 
the power of revocation, so that during his life he may termi- 
nate all of the co-depositor’s interest in the account.” The 
other theory is based on the premise that the opening of the 
account in joint and survivorship form merely raises a pre- 
sumpiion of a gift in joint interest, and during the depositors’ 
Joint lives the person furnishing the funds may show that he 
in effect did not intend to create a joint tenancy, notwithstand- 
ing that the account was opened in joint form.’” Regardless of 
which of the two views the court adopts the result is the same in 
all states: during the depositors’ joint lives the form of the de- 
posit is not conclusive on the fact of ownership. 

It is clear under either theory that the opening of the ac- 
count in the statutory form raises a presumption of a gift of a 
joint interest. But this presumption has been described as be- 
ing a weak one that readily yields to the parol proof as to the 
real intention of the depositor." If a joint tenancy has actu- 
ally been created the donee acquires an interest that may not 


170 Burns v. Plaza Bank of Commerce, 141 S.W.2d 209 (Mo. App. 1940); Munson v. Haye, 


29 Wash. 2d 738, 189 P.2@d 464 (1948). 

171 Rasey v. Currey’s Estate, 265 Mich. 597, 251 N.W. 784 (1933); Esling v. City Nat. 
Bank & Trust Co., 278 Mich. 571, 270 N.W. 791 (1986). 

172 Patterson v. Comastri, 39 A.C. 68, 244 P.2d 902 (1952); McGuire v. Crockett, 112 
Colo. 552, 151 P.2d 326 (1944); Marrow v. Moskowitz, 255 N.Y. 219, 174 N.E. 460 (1931) ; 
In re Porianda’s Estate, 256 N.Y. 423, 176 N.E. 826 (1931); Munson v. Haye, 29 Wash. 
2d 733, 189 P.2d 464 (1948). 


173 Ambruster v. Ambruster, 326 Mo. 51, $1 S.W.2d 28 (1930). 
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be divested by the withdrawal of all the funds in the account 
by the depositor.*™* 

The rights of the parties during their joint lives have been 
often litigated in the state of New York. It has been there ad- 
judged that when an account is opened in the form prescribed 
by the statute there arises a statutory presumption of joint 
tenancy’ Withdrawal of the money does not destroy the joint 
tenancy,’ but opens the door to competent evidence showing 
that no joint tenancy was originally intended.” If a joint ten- 
ancy has in effect been created, the joint tenant has the imme- 
diate right to withdraw moiety or less for his own use.’ If 
either party withdraws more than his share he is under a duty 
to account to his co-tenant,’” but if the depositor did not in- 
tend to establish a joint tenancy, the surviving donee acquires 
no rights in the money withdrawn by the depositor.’ In the 
latter instance, evidence of the donor’s intention is admissible 
even in a proceeding brought subsequent to his death.” 

In recent years there have been a number of cases concern- 
ing the rights of the husband and wife to the proceeds of the 
joint account following their legal separation. It may be shown 
that they had no intention to create a joint tenancy despite the 
fact that the account was opened in statutory form. If this be 
true the proceeds will be divided in accordance with the realities 
of ownership.” If a joint tenancy has been created then the 
parties will be entitled to half-interest in the account,’® the pre- 
174 In re Kellogg, 41 Cal. App. 2d 833, 107 P.2d 964 (1940); Ruch v. First Nat. Bank of 
Three Rivers, 326 Mich. 52, 39 N.W.2d 240 (1949). 

175 Marrow v. Moskowitz, 255 N.Y. 219, 174 N.E. 460 (1931). 
176 O’Connor v. Dunnigan, 158 App. Div. 334, 148 N.Y.Supp. 373 (3d Dep’t 1913); In re 
Porianda’s Estate, 256 N.Y. 423, 176 N-E. 826 (1931). 


177 Marrow v. Moskowitz, 255 N.Y. 219, 174 N.E. 460 (1931); In re Juedal’s Estate, 280 
N.Y. 37, 19 N.E.2d 671 (1989); Walsh v. Keenan, 293 N.Y. 573, 59 N.E.2d 409 (1944). 


178 In re Juedel’s Estate, 280 N.Y. 37, 19 N.E.2d 671 (1939). 

179 In re Suter’s Estate, 258 N.Y. 104, 179 N.E. $10 (1932). 

180 Walsh v. Keenan, 293 N.Y. 573, 59 N.E.2d 409 (1944); Chazin v. Chazin, 60 N.Y.S.2d 
744 (Sup. Ct. 1946). 

181 See note 172 supra. 

182 Glaser v. Glaser, 37 N.Y.S.2d 477 (Sup. Ct. 1942), aff'd, 264 App. Div. 884, 36 
N.Y.S.2d 88 (2d Dep’t 1942); Central Hanover & Trust Co. v. Van Nyevelt, 70 N.Y.S.2d 
622 (Sup. Ct. 1947); Stark v. Central Sav. Bank, 93 N.Y.S.2d 805 (Sup. Ct. 1949); Ste- 
vens v. Stevens, 115 N.Y.S.2d 49 (Sup. Ct. 1952). 

183 Loker v. Edmans, 204 App. Div. 228, 197 N.Y. Supp. 857 (3d Dep’t 1923); In re 
Ekins, 126 Misc. 1, 218 N.Y. Supp. 162 (Sup. Ct. 1925). 
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sumption being that the spouse furnishing the funds intended 
to make a gift of half of the account." 

It should be observed that in two of the states having a 
joint tenancy type of statute it is possible for the husband and 
wife to create a tenancy by the entirety.’ During the parties’ 
joint lives the rules governing tenancies by the entireties will be 
applied to terminate their respective interest in the account. 


Rights of Creditors 


If, as between the parties, evidence is available to show 
that a joint tenancy is not intended it logically follows that the 
same rule applies when creditors of either claim the account. 
It has been held that while both parties are alive either has the 
right to establish the real fact with reference to his interest in 
the account as to the claims of the creditor of his co-depositor.*** 
The depositor furnishing the funds may show, as against the 
claim of the creditor of the co-depositor, no intention to create 
a joint tenancy so that there exists no interest in the co- 
depositor subject to levy.’*’ Consistent with this principle is 
the holding that the creditor of the depositor may show that the 
account was created for convenience only, and that the entire 
balance is subject to the claim of the depositor’s creditors.’ 
Of course, if the bank account is held in joint tenancy it is sever- 
able for the purpose of meeting the demands of the creditors.’” 
Each of the depositors has a half-interest which may be levied 
on for the purpose of meeting his obligation to his creditors.’ 

Adopting a more realistic approach the Michigan Supreme 
Court has held that a bank account held in joint tenancy is sev- 
erable for the purpose of meeting the demands of creditors, and 
that in the absence of proof establishing contributions towards 


184 In re Ekins, 126 Misc. 1, 213 N.Y. Supp. 162 (Sup. Ct. 1925); Michaels v. Michaels, 


69 N.Y.S.2d 668 (N.Y. City Ct. 1946). 


185 Cross v. Pharr, 215 Ark. 463, 221 S.W.2d 24 (1949); Cullum v. Rice, 236 Mo. App. 
1118, 162 S.W.2d 342 (1942). 


186 Spear v. Farwell, 5 Cal. App. 2d 111, 42 P.2d 391 (1935); Schnur v. Dunker, 38 S.W.2d 
282 (Mo. App. 1931); Gluck v. Flatbush Sav. Bank, 45 N.Y,S.2d 624 (Sup. Ct. 1948). 
187 Schnur v. Dunker, 38 S.W.2d 282 (Mo. App. 1931). 

188 Spear v. Farwell, 5 Cal. App. 2d 111, 42 P.2d 391 (1935). 

189 Murphy v. Michigan Trust Co., 221 Mich. 243, 190 N.W. 698 (1922). 


190 In re Hoffman’s Estate, 175 Misc. 607, 25 N.Y.S.2d 339 (Surr. Ct. 1940); Sitomer v. 
North River Savings Bank, 196 Misc. 870, 95 N.Y.S.2d 402 (N. Y. City Ct. 1949). 
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the deposits the presumption is that each contributed one-half. 
However, this presumption may be rebutted, and upon showing 
that one party furnished all the funds the entire balance would 
be subject to his debts. 


If the person furnishing the funds has the right to revoke, 
which apparently he does in most jurisdictions, the entire ac- 
count should be subject to his obligations. Any other approach 
works a prejudice against the depositor’s creditors. If the de- 
positor can revoke the gift then his creditors ought to be able to 
subject the account to his lawful claims. Neither the co-deposi- 
tor nor his creditors are harmed, for it should not make any dif- 
ference to them whether the party furnishing the funds, or his 
creditors, terminate the joint account. 


Rights of Guardians 


There have been relatively few cases dealing with the ques- 
tion as to what happens when either of the parties in joint ac- 
counts is declared incompetent. It has been held that if a joint 
tenancy has in fact been created it is not destroyed by the in- 
competency of the depositor,’** and that upon the death of the 
depositor the survivor is entitled to the funds against the claims 
of the former’s administrators.’ However, if the incompetent 
depositor opened the account merely for his own convenience,'™ 
or to provide for survivorship without transferring the present 
interest,’ a joint tenancy has not been created, and the com- 
mittee of the incompetent donor is entitled to the balance in the 
account remaining at the depositor’s death. Furthermore, upon 
rebutting the statutory presumption, the committee may re- 
cover funds withdrawn by the donee.’** Where the property 
has been held in the name of the husband and wife in the statu- 
tory form, and one spouse has appointed a committee for the 


191 Murphy v. Michigan Trust Co., 221 Mich. 248, 190 N.W. 698 (1922). 
192 Doran v. Hibernian Savings & Loan Society, 80 Cal. App. 2d 790, 182 P.2d 680 (1947). 


193 Doran v. Hibernia Savings & Loan Society, 80 Cal. App.2d 790, 182 P.2d 6 ; 
Gardner v. Henderson, 35 N.Y.S.2d 489 (Sup. Ct. 1942). “a ; ; seilenead 


194 Gluck v. Flatbush Sav. Bank, 45 N.YS.2d 624 (Sup. Ct. 1943). 
195 Pendley v. Pendley, 163 Misc. 571, 298 N.Y.Supp. 311 (Surr. Ct. 1987). 


196 Gibbons v. Schwartz, 261 App. Div. 794, 27 N.Y.2d 214 (1st Dep’ Z 
N.Y. 612, 42 N.E2d 611 (1942). ieee 








mrp 








THE BANKING LAW JOURNAL 541 


other, upon the death of the committee the account becomes the 
sole property of the incompetent.’ 


There being no definitive cases on the rights of the parties in 
the incompetency situation the way is clear for the courts to out- 
line a realistic policy. It would seem that if the depositor be- 
comes incompetent his committee should be entitled to the 
funds in the account, at least to the extent that it is necessary 
to use them for the purpose of maintaining the incompetent. 
If it is not necessary to use the joint account because there is 
ample property of other types, the committee should not be en- 
titled to use any of the joint account. If the donee is incompe- 
tent his committee should not be entitled to any of the proceeds 
in the account as against the claims of the competent depositor, 
unless a statutory joint tenancy was intended at the time the 
account was opened. Certainly the committee should not be in 
a better position than the donee who, if competent, could not 
prevail against the depositor who revokes the gift. 


Rights of the Survivor 


For the purpose of describing the rights of the survivor it 
is necessary to distinguish between two kinds of joint tenancy 
bank statutes. The one type of statute provides that the open- 
ing of the account in joint survivorship form creates a presump- 
tion of joint tenancy, which becomes conclusive upon the death 
of the depositor."°° The other kind of statute is silent on the 
issue of presumptions.’ The latter statutes are construed to 
create a rebuttable presumption of joint tenancy, which may be 
overcome by the introduction of convincing evidence.” It is 
interesting to note that the California statute currently con- 
tains no provision pertaining to the effect of creating a pre- 
sumption to be given the opening of an account in joint and 
survivorship form, although prior statutes had contained a pro- 


197 In re Peters, 50 N.Y.S.2d 578 (Sup. Ct. 1944). 

198 See note 66 supra. 

199 See note 65 supra. 

200 Mitts v. Williams, 319 Mich. 417, 29 N.W.2d 841 (1947); Simon v. St. Louis Union 
Trust Co., 346 Mo. 146, 139 S.W.2d 1002 (1940); In re Hickmott’s Estate, 256 App. Div. 


1047, 10 N.YS.2d 918 (4th Dep’t 1939); Gaylord v. Gaylord, 271 App. Div. 1045, 68 
N.Y.S.2d 514 ($d Dep’t 1947). 
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vision patterned after the New York conclusive presumption 
clause.” 

Both types exist in New York. If the statutory joint and 
survivorship account is opened in a savings bank the presump- 
tion of an intention to establish a joint tenancy becomes con- 
clusive on the death of the depositor. If the same account is 
opened in any banking institution other than a savings bank, 
the presumption of joint tenancy is rebuttable, so that oral evi- 
dence is admissible, even after the depositor’s death, to show his 
intention in opening the account.”” 

Regardless of the type of statute it is everywhere agreed 
that the presumption of joint tenancy may be rebutted upon 
the showing of fraud, undue influence or incompetency.”* The 
burden is upon the person claiming these facts,” and the alle- 
gations of fraud or undue influence without supporting facts 
are mere conclusions of Jaw, and are insufficient to rebut the 
statutory presumption of joint tenancy.” 

The Michigan courts, which depart from the general rule, 
hold that if the fact of joint ownership is contested the statute 
has no weight as evidence, and it is necessary that the donee 
show that a gift of a joint interest has been made.” Contrasted 
with the Michigan holding are the California®” and Missouri 
decisions,” to the effect that if the account is opened by reason 
of a formal instrument executed by the parties, evidence is in- 
admissible to show that the depositor opened the account only 
for his own convenience on the ground that such evidence vio- 
lates the parol evidence rule. However, it may be shown that 
even though the survivor obtains an interest by reason of the 


201 In re Gaines’ Estate, 15 Cal.2d 255, 100 P.2d 1055 (1940); Cat. Bank Cone § 852. 
202 In re Jagodzinska’s Estate, 272 App. Div. 660, 74 N.Y.S.2d 628 (4th Dep’t 1947). 
208 Solon v. Lichtenstein, 39 A.C. 77, 244 P.2d 905 (1952); Gordon v. Erickson, 356 Mo. 
272, 201 S.W.2d 404 (1947); In re Bush’s Estate, 165 Wash. 416, 81 P.2d 271 (1988). 

204 In re Witter’s Will, 270 App. Div. 407, 60 N.Y.S.2d 606 (3d Dep’t 1946); In re Jagod- 
zinska’s Estate, 272 App. Div. 660, 74 N.Y.S.2d 628 (4th Dep’t 1947). 

205 Massey v. Cullen, 145 Misc. 655, 260 N.Y.Supp. 120 (Sup. Ct. 1982); In re Conover’s 
Estate, 163 Misc. 599, 297 N.Y Supp. 577 (Surr. Ct. 1987), aff'd, 252 App. Div. 917, 300 
N.YS. 1857 (4th Dep’t 1937). 

206 Allstaedt v. Ochs, 302 Mich. 232, 4 N.W.2d 550 (1942); Mitts v. Williams, $19 Mich. 
417, 29 N.W.2d 841 (1947). 
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statutory joint tenancy, he may be held to hold the property in 
trust by reason of an understanding with the depositor.” 

In at least three jurisdictions the question has arisen as to 
whether or not the survivor is entitled to the funds in a statu- 
tory joint account if he has unlawfully taken the life of his co- 
tenant. The Colorado Supreme Court” has held that no lim- 
itation has been placed by the legislature on the joint tenant’s 
right to the whole interest, and that once a joint tenancy has 
been created the survivor may recover the funds on deposit. 
Missouri and New York have held otherwise. The Missouri 
controversy involved an account held by a husband and wife. 
The murder severed the estate by the entirety, making them 
tenants in common, and the husband was held to be a trustee 
of one-half of the proceeds in the account for the estate of his 
wife.” The New York courts have declared it to be “abhorrent 
to all the rules to equity and justice to permit .. . this murderer 
to retain title to this money under the circumstances.””” This 
tribunal would not allow the wrongdoer to profit by his feloni- 
ous act. 


Rights of the Surviving Wife 

That New York is the only jurisdiction in which this prob- 
lem appears to have arisen may be explained by the fact that 
New York has gone further than most states in protecting the 
surviving widow. The highest court there has held that the 
banking statute has provided for a lawful and convenient 
method for the transferring of property, and that the making 
of the deposit is conclusive evidence of an intention to vest title. 
It was adjudicated that the widow was not entitled to any 
funds in the account held by her decedent husband and a third 
party survivor.”* While at first glance it would seem that the 
wife should not be barred when the husband had the power to 


209 Jarkieh v. Badagliaicco, 75 Cal. App. 2d 505, 170 P.2d 994 (1946). 

210 Smith v. Greenburg, 121 Colo. 417, 218 P.2d 514 (1950). 

211 Barnett v. Couey, 224 Mo. App. 913, 27 S.W.2d 757 (1980). 

212 In re Santourian’s Estate, 125 Misc. 668, 212 N.Y.Supp. 116 (Surr. Ct. 1925); Bier- 

brauer v. Moran, 244 App. Div. 87, 279 N.Y Supp. 176 (4th Dep’t 1935). 

rm a Inda, 288 N.Y. 315, 48 N.E.2d 59 (1942); Hart v. Hart, 81 N.Y.S.2d 764 (Sup. 
t. 1948). 








544 THE BANKING LAW JOURNAL 


revoke the gift during his lifetime, a more thorough analysis 
indicates that the New York decisions are correct. The opening 
of the account in joint and survivorship form raises the pre- 
sumption of a gift. If the donor does not revoke the presump- 
tion becomes conclusive on his death and the gift has been 
perfected. 

Another type of controversy that raises the question of the 
rights of the surviving spouse is the situation produced by a 
contract executed by husband and wife in which they agree to 
make a certain disposition of their respective estates. Usually 
each party will agree to leave his estate to the other, with the 
understanding that the survivor is to provide by will for dis- 
tribution of a certain percentage of the proceeds to the dece- 
dent’s relatives. Whether or not a joint account held by one of 
the spouses and a third party should be subject to the contract 
will depend upon all of the circumstances.”* The principal 
question is whether or not the parties actually intended that the 
property held in the joint account should be subject to the con- 
tract. If the money is placed in this account to defeat the in- 
tention of either of the parties the contract will prevail.”* 


Tue Law or Joint BANK ACCOUNTS IN STATES WITH SPECIAL 
Bank Account STATUTES 


Function of the Statutes 


In a prior paragraph’”* the special statutes enacted in five 
jurisdictions were analyzed in the light of the case law in the 
respective jurisdictions. While the language of the enactment 
varies it would appear that in at least three of the states””’ the 
purpose of the statute is to permit a person to open a joint bank 
account in survivorship form, retain control over the account 
and provide for payment to the survivor. It is immaterial that 


214 In re Glen’s Estate, 247 App. Div. 518, 288 N.Y.S. 24 (1st Dep’t 1936), aff'd, 272 N.Y. 
530, 4 N.E.2d 483 (1936). 

215 In re Sterling’s Estate, 264 App. Div. 808, 85 N.Y.S.2d 399 (2d Dep’t 1942), aff'd, 
290 N.Y. 820, 50 N.E.2d 234 (1943). 

216 See note 82 supra. 

217 Axa. Cope, tit. 5 § 128 (2a) (Supp. 1949), as amended by Laws 1945, p. 354; Mz. Rev. 


on. 55 § 36 (1944), as amended by P. L. 1949, c. 24, p. 23; Vr. Rev. Srats. § 8780 
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the depositor has not complied with any ot the common law 
methods for transferring property. By enacting such statutes 
the legislatures recognize what the courts have been unwilling 
to concede,”* namely, that the bank account transaction does 
not fit into any of the accepted techniques for transferring 


property. 


Formal Requisites 

Special attention is directed to the Illinois statutes,”” which 
in effect provide that the instrument that establishes the rights 
of the survivor must be signed by both parties. Failure to ob- 
tain such a writing will result in a finding that the account is 
not opened in statutory form, and that the survivorship has not 
been created.*”” Vermont” has a similar provision, requiring 
the order to pay to either depositor or the survivor to be in 
writing. 

In Alabama, Maine and Vermont the statute provides that 
certain consequences will result from the opening of the ac- 
count in the name of two or more persons, payable to either or 
the survivor. If the account is thus opened in Maine or Ver- 
mont it has been stated that a valid gift is conclusively pre- 
sumed.”*? In at least one state the depositor can avail himself 
of the benefit of the statute, with respect to accounts opened 
prior to the effective date of the enactment, by filing a declara- 
ion of his intent to bring the account within the purview of the 
statute.” 


Rights of the Parties During Their Joint Lives 
In only one jurisdiction has litigation arisen from a dispute 


between the parties during their joint lives. The Dlinois court 
has indicated that parties may show a limitation on the use of 








+18 See text at nole 96 supra. Introductory discussion, The Common Law of Joint Bank 
Accounts. 

219 Inn. Rev. Star. c. 76 § 2 (1951). 

220 In re Wilson’s Estate, 404 Ill. 207, 88 N.E.2d 662 (1949); Doubler v. Doubler, 412 III. 
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221 Vr, Rev. Stat. § 8780 (1947). 

22 Appeal of Bosworth, 145 Me. 92, 72 A.2d 451 (1950); Patch v. Squires, 105 Vt. 405, 
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the account during the depositors’ lifetime, and if the deposit 
is withdrawn contrary to the donor’s instructions, a trust will 
be declared as to the amount withdrawn. It is significant to 
note that the Alabama statute expressly reserves in the deposi- 
tor control over the account during his lifetime.” 

Since the statutes place no limitation on the control over 
the account by the party furnishing the funds this would ap- 
pear to be legislative acquiescence to the general rule that the 
depositor may show that he did not intend a gift or a joint ten- 
ancy, notwithstanding the form of the account.” To hold 
otherwise would defeat the purpose of the statute, for its aim 
is to permit the donor to retain control over the gift during 
his lifetime. | ies 


Rights of Creditors 

The paucity of litigation under the special joint bank ac- 
count statutes is demonstrated by the fact that only one case 
has arisen which involved the rights of the creditors. The Su- 
preme Court of Alabama held that a donee making no contribu- 
tion has no present interest subject to the claims of his creditors 
by the New Jersey enactment,” which states that nothing in 
the enactment impairs the rights of the creditors of either de- 
positor. This would seem to require a construction that if a de- 
positor furnished all of the funds the account would be subject 
to his debts. If the donee has furnished none of the funds the 
account would not be subject to his obligations unless he had re- 
ceived an interest in the account in the form of a joint tenancy. 

Since the basic philosophy of these special statutes appears 
to be that the joint account is in form a gift, the law of gifts 
should be applied to determine the rights of the creditors. If 
the depositor still has dominion over the account then the bal- 
ance should be subject to his debts to the extent that he has 


224 Swofford v. Swofford, $27 Ill. App. 55, 68 N.E.2d 615 (1945). 

225 Axa. Cone tit. 5 § 128(@a) (Supp. 1949), as amended by Laws 1045, p. $54. 
226 See note 116 supra. 

227 First Nat. Bank of Birmingham v. Hammel, 252 Ala. 624, 42 So.@d 450 (1949). 
228 NJ. Stat. ANN. § 17:9A-216 (Supp. 1952). 
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furnished proceeds for the account. Upon the death of the de- 
positor the rights of his creditors should be cut off unless he is 
insolvent or unless there is fraud. In this respect, the special 
account statute should be construed the same as the joint ten- 


ancy type bank account statute. 


Rights of Guardians 

It has been held that the conservator of the depositor has 
the same rights as the depositor to withdraw the funds from the 
account, and that the party who did not furnish the funds has 
no right in the account as against the depositor’s conservator.” 
Since there has been only one case on the rights of creditors, 
no generalization may be drawn. It may be noted that this case 
goes further than do the cases arising under the joint tenancy 
type bank account statute.”° Usually the conservator may 
withdraw the funds only if necessary for his ward’s mainte- 
nance. However, there is much to be said for the view outlined 
above inasmuch as the depositor’s conservator could be con- 
sidered to stand in his ward’s shoes, possessing all of the ward’s 
rights. It would be logical to give the depositor’s guardian 
more contro] under the special statute than under the joint ten- 
ancy statute, for in the latter situation the donee is presump- 
tively a joint tenant during the donor's lifetime. Under the 
special statute he has no present right. 


Rights of the Survivor 


The Alabama enactment provides that the account shall be- 
come the property of the survivor upon the death of the party 
furnishing the funds.*** This accomplishes the same effect as the 
Vermont statute," which provides that the use of the words 
“payable to either or the survivor” in the account order fur- 
nishes conclusive evidence as between the payees or their legal 
representative of the creation of an absolute joint account. The 
Vermont statute does not apply where fraud, undue influence 
or incapacity is shown. 


228 Manta v. Kahl, 348 Ill. App. 313, 108 N.F.2d 781 (1952). 
230 See note 186 supra. 
281 See note 225 supra. 
232 See note 22] supra. 
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It has been held that if the depositor did not realize the na- 
ture of the instrument he was signing, when he created the 
joint account agreement, the transaction will not come within 
the statute.” This fits in with the general rule applied to joint 
accounts. If the account has not been opened in accordance 
with the statute, the survivor will not prevail as against the 
widow. 

In the one controversy, involving the effect of the murder 
of the depositor by the donee, it was held under the Illinois 
statute that the survivor takes by survivorship in joint tenancy 
and not by descent. The survivor was held to be entitled to the 
funds and the courts rejected the claim that she held the funds 
in constructive trust for the estate of the deceased.*” 


THE NEED ror RE-EXAMINATION OF THE Jotnt BANK 
AccounT Laws 


Interest Involved in the Joint Bank Account 


“The increasing use of joint bank accounts makes the prob- 
Jem before us one of general importance,” observed the Oregon 
Supreme Court while determining the rights of a survivor to a 
joint bank account. “The fact that upon the death of the hus- 
band the sum is at once available to discharge the expense of 
the last illness and provide for household necessities, without 
court proceedings, has won for such accounts increasing fame. 
In fact, these accounts are regarded by people in modest cir- 
cumstances as a poor man’s will.’’?*® 


While one may readily agree that the problem involved in 
joint bank accounts is of great importance, the Oregon tribunal 


283 William’s Estate v. Tuch, 313 Ill. App. 230, 89 N.E.2d 695 (1942). 


284 Hamilton v. First State Bank of Willow Hill, 254 Ill. App. 55 (1929). If the account 
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law in all the states was examined, except in Louisiana. The Louisiana court, in a joint 
bank account controversy, stated that, “Rules governing the common law relation of joint 
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property, real or personal, in this state, may arise only in the manner expressly established 
and — by its laws ... .” Northcott v. Livingood, 10 So.2d 401, 405 (La. App. 
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has somewhat oversimplified the transaction. Not only is the 
depositor concerned with providing funds to meet the expenses 
of his last illness and to take care of the household, but also the 
bank, the creditors. and the state itself have an interest in the 
joint account. 


Upon examining the aforementioned interests, it will be 
found that the bank is concerned with the consequences that 
arise from the opening of the account in joint form because it 
must make an election as to whether it will pay the funds to the 
survivor or deliver them to the depositor’s estate. If it can pay 
to either without determining the ultimate rights of the claim- 
ants, the bank has all the protection that it needs. If it does not 
have such assurance it will not authorize joint accounts. 


The depositor has an interest not only because he furnishes 
the money that goes into the account but also because the ac- 
count is opened for the purpose of accomplishing specified pur- 
poses. If he intends to create an agency account he wants the 
co-depositor to have the right to make withdrawals, although 
he does not contemplate that the survivor shall be entitled to 
the balance remaining in the account. On the other hand, if the 
party furnishing the funds intends to create a survivorship 
account, it is his wish that the survivor receive any funds that 
have not been dispersed during his lifetime. A depositor who 
opens such an account ought to be able to know, with some de- 
gree of certainty, that certain consequences will arise from the 
creation of the account in an established manner. 


To the extent that a joint deposit is a gift of a partial inter- 
est. which reduces the assets of the depositor and increases the 
funds of the donee, the creditors of both of the parties to the 
joint account are interested in the legal consequences that re- 
sult from the transaction. Again, in this instance, there is need 
for some established rule for ascertaining the proportion of the 
account that will be subject to the debts of either party. The 
cases are not clear on this point, and legislative clarification is 
required. 

Not the least important consideration is the interest of the 
state, which determines the conditions under which its citizens 
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may transfer their property. If the joint bank account is a 
new method of disposing of property, it should be recognized 
and controlled as such. The state also has an interest in its de- 
sire to reduce litigation. If controversies, arising from the un- 
certain status of the joint bank account, can be minimized by 
the adoption of more adequate laws, the legislature should do so. 


The Joint Bank Account—A New Concept 


Throughout this discussion there have been repeated refer- 
ences to the fact that the joint accounts do not fit into any of 
of the common law categories for transferring property. The 
joint bank account does not qualify as a common law gift, 
because the donor does not surrender dominion. It is not a 
trust, because there is no intention on the part of the depositor 
to enter into such relationship. Neither is it a common law joint 
tenancy, because the four unities essential for creating this 
joint interest are lacking. While the parties may enter into a 
contract providing for the payment of the funds, the contract 
itself does not operate as a conveyance of the funds from one 
joint payee to the other joint payee. It is not a will, because 
it does not comply with the statutory formalities. 

The joint and survivorship bank account transaction is a 
combination of all of the methods of transferring property 
listed in the preceding paragraphs. It partakes of the nature 
of a gift because it is gratuitous. It is like a will in that the 
beneficiary is not certain of the amount of the donation until 
the depositor’s death. It is similar to a joint tenancy because 
of the creation of joint interests. It has some of the character- 
istics of a revocable trust. Since the joint account combines in 
part the features of gifts, wills, joint tenancies and revocable 
trusts it is a new concept possessing independent characteris- 
tics of its own. It should be recognized as such. 


Need for Legislative Reform 


While the cases pertaining to joint and survivorship bank 
accounts cannot be reconciled because of the different theories 
advanced in explanation of the transaction this is not the sole 
reason for the confusion in the law. Another cause for the 
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misunderstanding is the fact that the legislation on this point 
is in three levels of development. At the first level are the states 
having the bank protection type statute. ‘The jurisdictions that 
have enacted the joint tenancy joint bank account statutes rep- 
resent the second stage. The most advanced type, or the third 
level, is the legislation which protects the bank and authorizes 
payment to the survivors, and also determines the rights among 
other claimants to the fund. 


Not realizing the basic difference in the statutory law of 
other states, courts have followed cases based on an entirely 
different type of legislation. The result is more confusion. 


‘There is no question but that the joint and survivorship 
bank account will continue as a recognized means of transfer- 
ring property. Legislation needs to be adopted which will not 
only define the nature of this new concept, but which will also 
establish the rights of all claimants to the fund. Since bank 
accounts serve substantially the same purpose in all jurisdic- 
tions, the statutes ought to be uniform. : 


In conclusion, the following model uniform Act is pro- 
posed: 


Model Joint Bank Account Statute 


Section 1. This act shall be known as the Joint Bank Ac- 
count Gift Law. 


Section 2. A deposit made in any banking institution do- 
ing business in this state, in the names of two or more persons 
and payable to either or the survivor, may be paid to either 
during their joint lives and to the survivor upon the death of 
either. The receipt or acquittance of the person so paid shall 
be a valid release and discharge to the bank for any payment 
so made. 


Section 3. The opening of the account in joint and sur- 
vivorship form, upon written application of the depositor, wit- 
nessed by an officer or authorized employee of the bank, shall 
in the absence of fraud, undue influence or lack of mental 
capacity on the part of the depositor, be conclusive evidence 
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of the depositor’s intention to make a gift to the survivor of 
the balance remaining in the account at the depositor’s death. 


Section 4. The person furnishing the funds for the ac- 
count may withdraw any of such funds during his lifetime, 
free from any claims of the co-depositor, except such claims 
that may arise by reason of a rule of law other than expressed 
in this act. 


Section 5. Deposits in a joint and survivorship account 
shall be subject to the debts of either party to the extent that 
such depositor has contributed to the account. 


Section 6. A joint and survivorship account is not severed 
by a judicial declaration of inecompetency. A guardian of either 
of the parties may withdraw from the account up to the total 
amount that his ward has contributed to the account; provided 
such funds are needed for the ward’s maintenance; and pro- 
vided further that the ward has no other property that may 
be used without causing hardship to a spouse, parent, brother 
or sister or other person dependent upon the ward for support. 


Section 7. For the purpose of determining the statutory 
rights of a surviving spouse, any funds that shall pass to the 
survivor upon the death of the party furnishing the funds shall 
be treated as though the survivor acquired the balance of a 
specific devise in the depositor’s will. 


Section 8. A deposit made in the name of two persons, 
payable to either, but which makes no provision for survivor- 
ship, may be paid to either until the death of the depositor, and 
thereafter to the depositor’s estate. The receipt or acquittance 
of the person so paid shall be a valid release and discharge to 
the bank for any payment so made, provided such payment is 
made before the receipt of a written notice from the depositor 
or a legal representative of his estate notifying the bank not to 


pay. 


Section 9. The opening of the account in joint form with- 
out a provision for survivorship shall be conclusive evidence, 
in the absence of fraud or mistake, of the depositor’s intention 
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to open the account for his convenience only, and not for the 
purpose of making a gift to the co-depositor. The funds shall 
belong exclusively to the depositor, subject only to claims aris- 
ing under other rules of law. Nothing contained in this section 
shall prohibit a reformation of the account upon a showing of 
fraud or mistake. 


Section 10. The law shall apply to all accounts opened 
subsequent to its adoption. A depositor may subject an ac- 
count opened prior to the date of this law to the provisions of 
this act by executing a new signature card, witnessed by an 
officer or authorized employee, on any day after the adoption 
of this law. Sa 


Section 11. All Jaws inconsistent with the provisions of 
this act are hereby repealed. 


Section 12. This act shall become effective immediately. 





Banking and Negotiable Instruments 


By LAURENCE P. SIMPSON 
Reprinted with the permission of the editors of the New York University Law Review 


An enormous volume of literature on the proposed Uni- 
form Commercial Code was published during the current year, 
particularly relating to the articles on negotiable instruments, 
bank collections, and letters of credit." This was to be expected, 
since the question of whether the Code should or should not be 
adopted has become an immediate one in many states, and criti- 
cal study of its provisions is now going on. An unusually large 
number of cases under the Negotiable Instruments Law were 
decided in the period, and many law review articles of impor- 
tance appeared. A valuable annotation collecting the cases on 
a bank’s lien on collection paper should be mentioned; and also 
another on insanity of drawer or indorser as a defense against 
a holder in due course.* 


Forged or Unauthorized Indorsement: Drawee v. Holder. 
—When a drawee pays a check under a forged or unauthorized 
indorsement, its right to recover the payment from the holder 
who collected the check is quasi-contractual—restitution of 
money paid under mistake of fact.* A limitation on such right 
of recovery exists, however, when the drawee after learning of 
the forged indorsement fails to give prompt notice, and as a re- 
sult the holder bank, which collected, suffers damage. Both delay 
and resultant injury are required before the drawee’s right 








Laurence P. Simpson is Professor of Law at New York University School of Law and 
a Member of the New York Bar. 
1 Beutel, The Proposed Uniform [ ? ] Commercial Code Should Not be Adopted, 61 Yale 
L.J. 884 (1952); Note, Warranties to a Payor or Acceptor under the Uniform Commercial 
Code § 8-417 (1), 27 Ind. L.J. 561 (1952); Note, Stop Payment and the Uniform Commer- 
cial Code, 28 Ind. L.J. 95 (1952); Note, Allocation of Losses from Check Forgeries under 
the Law of Negotiable Instruments and the Uniform Commercial Code, 62 Yale L.J. 417 
(1953). Several series of articles on the Code appeared as follows: 17 Albany L. Rev. 1 
(1958); 14 Ohio St. LJ. 1 (1958); $2 Ore. L. Rev. 25, 97, 228 (1952-53) ; {1952] Wis. L. 
Rev. 230. 
2 Note, 22 A.L.R.2d 470 (1952). 
3 Note, 24 AL.R.2d 1880 (1952) . 
* See cases cited in Britton, Bills & Notes § 189 nn.1, 2 (1948). 
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of recovery will be barred; and both must be established and not 
left to conjecture.” In most instances there will be prior solvent 
indorsers or transferors for value, and their liability on the war- 
ranty of title which runs to the holder bank precludes the show- 
ing of injury to such holder, and permits the drawee’s recovery 
despite its delayed notice.” However, even if there are such 
prior parties, injury to the collecting holder will exist and can 
be shown where, by force of a local statute, their liability is con- 
ditioned upon notice of the forged indorsement within a stated 
time and the delay in giving notice extends beyond the time. 

In a current case,’ the Federal Government mailed its check 
drawn on the Treasury to a person having the same name as 
the intended payee. Thus the Government was both drawer and 
drawee of the check. The person receiving the check made an 
unauthorized indorsement by signing his own name* and cashed 
it at an intervening bank, which indorsed for value to defendant 
bank, and defendant collected the check from the ‘Treasury. 
After more than a year’s delay in notifying defendant of the 
forged indorsement, the Government brought its action for 
restitution of the money paid. A local statute conditioned any 
right of recovery on written notice of the forged or unauthor- 
ized indorsement within a year of the payment.’ Yet the court 
permitted a recovery, holding that the local statute was, under 
the Clearfield case,” inapplicable to government checks. It also 
held that the Government was not negligent so as to preclude 
its recovery by mailing the check to a person with the same 
name as the intended payee, contrary to the majority rule;"' 
and, finally, that the defendant bank suffered no loss by the 
delay in giving notice, since the prior solvent banks were avail- 
able for its indemnification. The implication is clear that in a 


5 Clearfield Trust Co. v. United States, 318 U.S. 363 (1943). 

8 Ibid. 

a Nat. Bank v. United States, 197 F.2d 763 (5th Cir. 1952), 37 Minn. L. Rev. 201 
8 Normally held to be a forged indorsement. United States v. National City Bank, 28 F. 
Supp. 144 (S.D.N.Y. 1939). 

® Ga. Code Ann. § 18-2052 (Supp. 1951). 

10 See note 5 supra. 


11 Market Street Trust Co. v. Chelten Trust Co., 296 Pa. 280, 145 Atl. 848 (1929); Keck 
v. Browne, $14 Ky. 151, 284 S.W.2d 183 (1950). 
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subsequent action by defendant against a prior bank for breach 
of warranty of title to the check the local statute limiting the 
right to one year would be inapplicable. But, as pointed out in 
the dissenting opinion, in such action between private parties 
in the state courts, the local law, rather than the federal law, 
applies. Thus it is not apparent how the defendant bank could 
recover. If not, substantial injury has resulted from the Gov- 
ernment’s long delay in giving notice, and under federal law 
recovery by the Government should have been precluded. 


Payment without Indorsement: Drawer v. Drawee— 


Where a bank pays to the payee an order check without requir- 
ing the payee’s indorsement the payment is in accordance with 
the drawer’s order, and the payee’s indorsement, or lack of it, is 
operative only on the question of proof of the payment.” If the 
drawee pays a third party in possession of the unindorsed check, 
it assumes the risk of the third party’s title and right to receive 
payment; but even here if the money is turned over to the payee, 
the payment having reached the person who as against the de- 
positor has the right to receive it, the depositor cannot complain. 
In a current case” plaintiff depositor issued a $50,000 check on 
the Chase Bank to the order of a partnership in purchase of an 
oil lease which he received. The check was paid by the drawee 
to a third party without indorsement of the payee’s name, but 
the proceeds were turned over to the payee. Two years later 
the depositor sued the drawee for a recredit, alleging unau- 
thorized payment and the defense of fraud by the payee in in- 
ducing the check. The court held that since the payee received 
the money the situation was the same as though payment had 
been made directly to the payee, and that since the payee was 
the one intended by the drawer to receive the funds, the pay- 
ment was in accordance with the drawer’s order and he is not 
entitled to a recredit. 


Payment under indorsement of a check by a nonexistent 
payee is presumably the same as payment without indorsement. 


12 Osborne v. Gheen, 136 U.S. 646 (1890). 
18 Gilbert v. Chase Nat. Bank, 108 F. Supp. 229 (S.D.N.Y. 1952). 
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In another current case’ the plaintiff depositor drew a check to 
the order of a nonexistent corporation for an intended loan to 
the business. Plaintiff lacked knowledge that the business was 
not as yet incorporated, so the check was not bearer paper as 
payable to a nonexisting payee.'’ Drawee paid the check, and 
the funds were used in the business. Since they reached and 
were used by the business intended by the drawer, the payment 
by the drawee was in accordance with the drawer’s intention, 
so he may not obtain a recredit on the ground that the act of the 
drawee was unauthorized. 


Payment of checks bearing an unauthorized signature of 
the drawer enables the bank to stand on the charge and reduces 
the depositor’s credit balance accordingly where the depositor 
has received the benefit of the payments from his account. In 
an Illinois case’ defendant bank paid out to creditors of the 
corporate depositor the entire balance in the account, on checks 
bearing the signature of one corporate officer only, whereas it 
was authorized to pay only checks on which the signatures of 
two specified corporate officers appeared. Since the account 
was set up to distribute the fund to corporate creditors, and 
since this was accomplished by the payments made as intended 
by the depositor, a judgment creditor could no more challenge 
the propriety of the payments than the depositor could. 


Finance Company as Holder in Due Course.—A noticeable 
trend in judicial decision over the past ten years is evidenced by 
a growing minority rule under which a finance company is de- 
nied the status of a holder in due course so as to let in defenses 
such as breach of warranty, failure of consideration, or fraud 
in the inducement, in conditional sale installment purchases of 
commodities from dealers.’ The basis of the rule is that where 


14 Kushelewitz v. National City Bank, 202 F.2d 588 (2d Cir. 1953). 

15 In Callaway v. Hamilton Nat. Bank, 195 F.2d 556 (D.C. Cir. 1952), 57 Dick. L. Rev. 
168 (1953), drawer’s lack of knowledge that the payee named was not yet incorporated 
was held to prevent the paper from being payable to bearer as payable to a fictitious or 
nonexisting person, such fact not being “known to the party making it so payable” within 
Negotiable Instruments Law § 9(3). 


16 Kores Carbon Paper Co. v. Western Office Supply Co., 349 Ill. App. 208, 110 N.E.2d 
161 (19538). 


sd See Commercial Credit Co. v. Childs, 199 Ark. 1073, 187 S.W.2d 260 (1940); Commer- 
cial Credit Corp. y. Orange County Machine Works, 34 Cal.2d 766, 214 P.2d 819 (1950). 
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the finance company is so closely connected with the transaction 
out of which the note it purchases arose, counseling and aiding 
the dealer-payee, it is practically a party to the agreement, and 
cannot be regarded as a purchaser in good faith of the instru- 
ment on which it seeks recovery. It is said to be, ia effect, in 
charge of credit management of the dealer’s business and ac- 
counts, and thus an integral part of his business. It is there- 
fore outside the category of good faith purchasers of negotiable 
instruments.’* In a current decision”’ the Florida court adopted 
the close-connection doctrine. Defendant bought a deep freeze 
on fraudulent representations made by the dealer and salesman, 
and signed a conditional sale contract to which a negotiable 
note for $1,400 was attached by perforation. The dealer imme- 
diately assigned the contract and indorsed the note to plaintiff 
finance company. When the freezer failed to work the de- 
fendant rescinded the contract and tendered back the freezer. 
In denying recovery on the note, the Florida court stated that 
the general buying public requires protection against unscrupu- 
lous dealers, and that the finance company is better able to bear 
the risk of the dealer’s insolvency and in a better position to 
protect its interests against fraudulent dealers than the buyer. 


Usury.—In absence of express agreement, a note or check 
given in payment of a debt is not of itself operative as a present 
discharge. ‘The payment is conditional, and the debt is paid 
only when the note or check is paid. Similarly, a note at a later 
maturity, given in substitution for an existing note, is pre- 
sumptively a renewal note. Thus if the renewal note is usurious, 
whereas the original note was not, since the renewal note does 
not effect payment of the prior note without an express agree- 
ment between the parties that it should, the payee and holder 
are entitled to sue and recover on the original note.” 

Statutes which deny to a corporation the defense of usury 
are not designed for the purpose of validating usurious loans 
actually intended to be made to an individual, even though in 


18 Buffalo Industrial Bank v. DeMarzio, 162 Misc. 742. 296 N.Y. Supp. 783 (City Ct. 
19387). 

19 Mutual Finance Co. y. Martin, 63 So.2d 649 (Fla. 1953). 

*° Herold y. Silston, 279 App. Div. 926, 110 N.Y. S.2d 880 (2d Dep’t 1952). 
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form the loan is made to a corporation organized by the indi- 
vidual borrower.” If pursuant to a corrupt agreement for a 
usurious loan, and at the insistence of the lender the intended 
borrower forms a corporation to which the loan is ultimately 
made, the corporation is not then the real borrower but serves 
merely as a cloak to cover the transaction as an evasion of the 
usury laws. If, on the other hand, the lender does not partici- 
pate, except to the extent of making a loan at higher than legal 
rate of interest to a corporate applicant, the statute applies to 
deny the defense of usury, or to deny the right of the individual 
to recover usurious payments made on the Joan to the corpora- 
tion.? In a current New Jersey decision” it was held that 
conflicting evidence as to the Jender’s participation presented 
a jury question, so it was error requiring reversal to grant a 
judgment for the recovery of usurious bonuses. 


Demand Note: Statute of Limitations.—A simple demand 
note is due the moment it is issued and usually the statutory 
period of limitations begins to run from that date. However, 
by antecedent or contemporaneous agreement between the par- 
ties it may appear that their intention was that only default 
by the debtor as to interest or installment of principal should 
give the creditor the right to demand the entire sum. Since a 
note does not purport to be a total integration, parol evidence 
of such antecedent or contemporaneous agreement is admis- 
sible. In a current case the Mississippi court applied these 
principles to deny the validity of the plea of the statute of limi- 
tations in an action on a demand note begun twenty years after 
date of issue of the note.** At the time the note was signed, 
an agreement was entered into by which the creditor promised 
that the principal sum would not be demanded so long as the 
debtor kept up his payments of $125 a month, but that in the 
event of default the creditor “could declare all of her indebted- 
ness at once due and payable” by giving ten days written notice. 


21 Anam Realty Co. v. Delancey Garage, 190 App. Div. 715, 180 N.Y. Supp. 297 (1st 
Dep’t 1920); Sherling v. Gallatin Improvement Co., 145 Misc. 734, 260 N.Y. Supp. 229 
(Sup. Ct. 1932), 

22 Jenkins v. Moyse, 254 N.Y. 319, 172 N.E. 521 (1930). 

28 Gelber v. Kugel’s Tavern, Inc., 10 N.J. 191, 89 A2d 654 (1952). 

24 Belhaven College v. Downing, 216 Miss. 299, 62 So.2d 372 (1953). 
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Bank’s Set-off of Deposit against Depositor’s Note-—A 
bank which holds the note or other matured debt of a depositor 
may at any time set it off against the bank’s liability on the 
balance of the general account of the depositor. However a 
bank cannot set off a general deposit against a debt of the 
depositor where the debt is not matured. But if the debt is 
evidenced by a note containing a provision which gives to the 
holder an absolute right to accelerate maturity “at any time it 
deems itself insecure,” the Alabama court held in a current case 
that the bank could effectively make the set-off after service 
of garnishment by a judgment creditor of the depositor.” Al]- 
though the rights of the garnisher are to be determined as of 
the date of service of the writ, and although at that time the 
bank had not accelerated and made the set-off, yet the rights 
of a garnisher are no higher than the rights of the judgment 
debtor. Had the latter sued the bank for his balance the bank 
could have made the set-off after service of summons, so it can 
do the same thing against plaintiff garnisher. 


Effect of Preswmptions as to an Issued Check.—Where 
after issuance of a check the drawer dies and on presentment 
the bank refuses payment on the ground that the depositor’s 
death terminates authority to pay to any third party, the payee 
of the check has no right against the drawee bank. A check is 
not of itself an assignment of the fund on deposit, and the 
check has not been certified. However, under the Negotiable 
Instruments Law where a check is in the possession of the 
payee-holder there is a presumption both of delivery” and that 
such delivery was for consideration.” The presumptions obtain 
until rebutted. Thus the payee of the check can establish his 
claim against the estate of the decedent drawer by introducing 
the check in evidence and proving the genuineness of the 
drawer’s signature. Without rebuttal of the presumptions, dis- 
allowance of the claim by the administrator is improper.” 


25 State Nat. Bank v. Towns, 36 Ala. App. 679, 62 So.2d 606 (1953). 

26 Negotiable Instruments Law § 16. 

27 Id. § 24. ; ekas 
28 So held in In re Kolben’s Estate, 208 Misc. 1012, 120 N.Y.S.d 812 (Surr. Ct. 1953) . 





In this department are published each month all of the important deci- 


sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Court Upholds Principle That a Check Is 
Not An Assignment of Funds 


A farmer gave the plaintiff a check for $750 and then in- 
structed the bank upon which it was drawn not to pay the check 
until the farmer’s crop was in or until he gave the bank further 
instructions. When the plaintiff presented the check for col- 
lection it was returned for insufficient funds. ‘The court pointed 
out that under these circumstances the bank incurred no liability 
to the plaintiff. The check was not an assignment of funds and 
consequently the bank was not obligated to pay out funds con- 
trary to the drawer’s instructions. Moreover, when the plaintiff 
asked the bank to collect the check, the plaintiff knew the bank 
was already the agent of the drawer and in this capacity was 
bound to follow his instructions. Aiken Bag Corporation v. 
McLeod et al, Court of Appeals of Georgia, 81 S.K..2d 215. 
The opinion of the court is as follows: 


Aiken Bag Corporation sued J. D. McLeod, Sr., and J. D. McLeod, 
Jr., trading as Citizens Service Bank, a private, unincorporated bank, 
for $750, as the amount of a check which the defendants failed to pay or 
to collect before the drawer of the check closed his account and became 
insolvent. The evidence on the trial of the case showed that Aiken Bag 
Corporation held an execution against Lamar Powell Farms, Inc., for 
$1,627; and that the debtor on March 28, 1951, gave a check for $750, 
drawn on Citizens Service Bank, to Briggs Carson, the plaintiff’s attorney. 
Carson deposited the check for collection at Citizens Service Bank on 
April 11, 1951, and the following entry was made on the deposit slip: 
“For collection Lamar Powell Farms—$750.00. Hold ten days.” The 
teller stated to Carson that, when the account had sufficient deposits, he 
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would run it in. The bank’s records showed the following balances in the 
Lamar Powell Farms account at the end of the banking days designated: 
April 12, 1951—$1,060.93; April 80, 1951—$2,409.20; May 14, 1951— 
$844.82; May 17, 1951—$839.62. 


Lamar Powell testified that he was in bad financial shape in 1951 and 
did not have enough money to pay what he owed. He did not have 
enough on deposit to pay the check in question in addition to what he 
had instructed the bank to pay on other checks between March 28, 1951, 
and June 12, 1951. He instructed the bank not to pay the check for 
$750. It was taking $3,000 or $4,000 a day to keep his plant pulling. 
Checks were out against any balances of more than $800 which he might 
have had. He told the bank not to pay the check in question until he 
got his crop in. 

The teller of the bank identified the bank’s records, and testified that 
there would not have been enough left in the Powell Farms account to 
pay the check in question, after paying the checks outstanding which 
the bank had been instructed to pay, during the time from March 3 to 
June 12, 1951. He mentioned the check to Powell, and told Carson that 
he had done everything he could to get Powell to pay it. He marked the 
check “Insufficient Funds” when Carson took it up on June 12, 1951, 
meaning that Powell had not deposited enough between April 11 and 
June 12, 1951, to pay the check, other than what he directed the bank 
to pay on other checks. Powell’s account was an ordinary checking 
account, but he instructed the teller not to pay the check until he gave 
the teller further instructions, and told the teller several times not to 
pay the check at that particular time. 


The defendant, McLeod, Jr., testied that Powell gave many checks 
and then would come in the bank and pay as far as his money would go 
on them, but lots of them would have to go back. J. D. McLeod, Sr., 


testified that he talked to Powell about the check and tried to get him 
to pay it. He recalled Carson’s coming to see him in the summer of 1952 
and talking about the check; and he told Carson that Lamar Powell had 
not gotten in any money but kept telling McLeod that he would pay it. 

The jury returned a verdict for the defendants, and the court denied 
the plaintiff's motion for new trial, to which judgment the plaintiff 
excepted. 


Briggs Carson, Jr., Tifton, for plaintiff in error. 


Robert R. Forrester, Tifton, for defendants in error. 


Syllabus Opinion by the Court. 


NICHOLS, J.—1. A check does not of itself operate as an assignment 
of any part of the drawer’s funds deposited with the bank upon which 
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the check is drawn, and the bank is not liable to a holder of a check unless 
and until it accepts or certifies the check. Dixon & Co. v. Bank of 
Quitman, 23 Ga.App. 279 (3), 98 S.E. 112; Code, § 14-1707. From this 
it follows that a check is a mere order upon a bank to pay from the 
drawer’s account and is subject to revocation by the drawer at any time 
before it has been certified, accepted, or paid by the bank. 7 Am.Jur. 
437, Banks, § 602. 


2. In the present suit—brought on allegations that the defendants, 
as a private, unincorporated bank, had received for collection a check 
payable to the plaintifi’s attorney but had negligently failed to collect 
the check, although there were sufficient funds in the drawer’s account 
to pay the check on certain dates—the uncontroverted evidence showed 
that the bank received the check from the payee for collection, but had 
been instructed by the drawer not to pay the check until the drawer got 
in his crop or gave further instructions; that while the bank held the 
check for collection, the drawer of the check did not at any time have 
sufficient funds in his account to pay any checks other than those out- 
standing which he had ordered the bank to pay, and that the bank 
returned the check, marked “Insufficient Funds,” to the payee. The 
payee thus made the bank his agent for collection with notice that the 
bank, upon which the check had been drawn, was already the drawer’s 
agent to pay the check according to the drawer’s instructions; and, since 
no negligence or breach of the bank’s duty to the plaintiff was shown, as 
alleged, the verdict for the defendants was demanded by the evidence, 
under the above-stated principles of law; and the court did not err in 
denying the plaintiff's motion for a new trial. 


Judgment affirmed. 
FELTON, C. J., and QUILLIAN, J., concur. 


On Motion for Rehearing. 


The plaintiff contends that the bank was shown to have been negli- 
gent in failing to disclose the fact that it had been ordered not to pay 
the check. But the plaintiff did not seek recovery of damages upon this 
theory of negligence. The allegations of the petition are that the bank 
was negligent in refusing to pay the check and in failing to debit Lamar 
Powell Farms, the drawer, in the amount of the check. 


Rehearing denied. 
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Waiver of Notice in Instrument Binds AIl 
Parties on Note Including Indorser 


Three banks petitioned to have a debtor declared bankrupt. 
‘They claimed he had committed acts of bankruptcy and that 
they as secured creditors had the right to have him adjudicated 
bankrupt. ‘The banks each held overdue notes on which the 
debtor was the indorser but which he refused to pay. The 
debtor relied on the technical ground that no notice of dishonor 
was ever given to him. The banks, on the other hand, main- 
tained there was no need for such notice because the notes them- 
selves contained the printed clause “The undersigned waives 
demand, notice and protest.” The debtor tried to persuade the 
court that the word “undersigned” applied only to the maker 
of the note, not to the indorser but the court ruled against him. 
This situation is governed by Section 130 of the Maryland 
Code (110 of the Negotiable Instruments Act) which clearly 
provides that a waiver of notice embodied in the instrument 
itself is binding on all parties. In re Mann, United States Dis- 
trict Court, Maryland, 117 F.Supp. 511. ‘The opinion of the 
court is as follows: 


WILLIAM C. COLEMAN, C.J.—This proceeding is before the Court 
on motion of the alleged bankrupt, Louis Mann, to dismiss the petition 
for his adjudication brought by three of his creditors, all banks, namely, 
The Oil City National Bank, Oil City, Pennsylvania, the City Bank & 
Trust Company, Reading, Pennsylvania, and The First Trust & Savings 
Bank, Zanesville, Ohio, the motion being based upon alleged failure of 
the petitioners’ allegations as to indebtedness to meet the requirements 
of the Bankruptcy Act. 


After setting forth that the alleged bankrupt owes debts in excess of 
$1000 and is not a wage earner or farmer, the petition recites that the 
petitioners “are creditors of said Louis Mann, having provable claims 
against him, fixed as to liability and liquidated in amount, amounting 
in the aggregate, in excess of securities held by them, to Five Hundred 
Dollars (#500.00) and more.” Then follows detailed statements of the 
nature and amount of the claim of each creditor bank, these statements 
being identical except as to dates and character and amount of the 
indebtedness, and may be summarized as follows: That each creditor 
bank holds one or more overdue promissory notes of The Sherwood 
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Distilling Company upon which there is due and unpaid a stated amount 
of principal and interest; that each creditor bank holds as security for 
these notes “certain warehouse receipts representing whiskies owned by 
said The Sherwood Distilling Company”; that ‘said claim exceeds the 
value of said security in an amount greatly exceeding Five Hundred 
Dollars”; that all of these notes are indorsed individually by the alleged 
bankrupt, Louis Mann, upon whom demand has been made but payment 
has been refused; and that he, within four months preceding the filing 
of this petition, and while insolvent, committed three acts of bankruptcy 
by making preferential assignments of a certain mortgage and of certain 
shares of stock, and by permitting a preferential lien on certain of his 
property which has not been vacated or discharged. 

Two grounds are advanced in the alleged bankrupt’s motion to dis- 
miss the petition for adjudication: (1) That he is an indorser only on 
the notes, and therefore only secondarily liable; that the petition fails 
to allege that the notes were presented to their maker, The Sherwood 
Distilling Company; that no notice of dishonor was ever given to the 
alleged bankrupt, or that the notes were protested “in accordance with 
the applicable provisions of the Negotiable Instruments Law.” Lack of 
protest, however, has not been relied upon, and cannot successfully be, 
because protest is not required except in the case of foreign bills of 
exchange. (2) That the petitioning banks do not have provable claims 
against the alleged bankrupt since there is no allegation in their petition 
that the warehouse receipts, given as security for the notes, have been 
liquidated and the proceeds applied to the note indebtedness; in other 
words, that the banks’ claims are not “fixed as to liability and liquidated 
as to amount” as required by Section 59, sub. b of the Bankruptcy Act, 
11 US.C.A. § 95, sub. b. 

In answer to the first ground for dismissal of the petition for adjudi- 
cation, namely, that there is no showing that the notes were ever pre- 
sented to their maker, The Sherwood Distilling Company, and notice 
of their dishonor given to the alleged bankrupt, Louis Mann, as indi- 
vidual indorser, the petitioning creditors rely upon the following waiver, 
which is the last of the printed provisions appearing on the face of all 
the notes: “The undersigned waives demand, notice and protest.” 

The Negotiable Instruments Act is in force in Maryland. Secs. 14- 
209, Art. 13, Annotated Code of Maryland, 1951 Ed. Although not dis- 
closed by the pleadings, it is admitted by the parties that all of the 
seven notes here involved were executed and also individually indorsed 
by the alleged bankrupt either in Maryland or in Pennsylvania. Since 
the Uniform Negotiable Instruments Act is also in effect in Pennsyl- 
vania, fixing the exact place of execution and indorsement of the notes 
becomes immaterial. So, in referring to sections of the Act, we will, for 
brevity, give only the Maryland Code section reference. 
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Section 129 of the Act provides: “Notice of dishonor may be waived, 
either before the time of giving notice has arrived, or after the omission 
to give due notice, and the waiver may be express or implied.” And 
it is further provided, Section 130, that “Where the waiver is embodied 
in the instrument itself, it is binding upon all parties; but where it is 
written above the signature of an indorser, it binds him only.” It is the 
contention of the petitioning creditors that since the waiver of notice in 
the present case is embodied in the instrument itself it therefore is bind- 
ing upon Mann, the alleged bankrupt, individually, as indorser. On 
behalf of Mann, however, it is contended that since, in the waiver, the 
word “under-signed” is employed and also the singular verb “waives”, 
this indicated that the waiver was intended to, and therefore should be 
held to apply only to the maker of the notes and not to an indorser. 


It is our opinion that the position taken by the petitioning creditors 
is the correct one. In the first place, the use of the word “under-signed” 
in the waiver, is not to be interpreted so literally as to apply only to a 
party or parties whose names actually appear on the instrument wnder 
or beneath the waiver, (as opposed to names as of indorsers) appearing 
on the reverse side of the instrument. Such interpretation would be in 
direct opposition to the express wording and intent of Section 130 quoted 
above. See Brown v. Canal Bank & Trust Co., 5 Cir., 141 F.2d 832. 
Furthermore, the word “notice” as used in the waiver can refer to no 
other notice than that of dishonor. To say that the waiver, insofar as 
notice is concerned, applies to the maker only would render it an entirely 
useless provision, since the maker of a negotiable note is obviously not 
a party to whom notice of dishonor is to be given. The maker is the 
party primarily liable on the instrument. If not a demand note, present- 
ment must be made to the maker on the day it falls due. If the instru- 
ment is payable on demand, as are all but one of the seven notes here 
in issue, presentment must be made within a reasonable time after issue. 
Sections 90 and 91. It is notice of dishonor by non-acceptance or non- 
payment by the maker of a note that is required to be given, not to the 
maker himself, because that would be meaningless since he is the one 
who has dishonored the instrument, but to each indorser. Section 109. 


We find nothing in any other provisions in the notes which is in any 
way persuasive of a different conclusion from that which we reach. It 
is true that the word “under-signed” is used in several paragraphs of 
the notes, but with express reference to the maker only, as for example, 
in referring to the collateral and additional collateral, and rights and 
liabilities incident thereto. The fact that the form of the note provides 
for only one corporate maker, there being only one line for the name 
of the corporation, has, we believe, no significance in relation to the 
precise question before us, and this is true even though, as already 
pointed out, the waiver is phrased in the singular. 
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Counsel for the alleged bankrupt, as indorser, also seek to rely upon 
an acceleration clause in the notes which is made applicable upon “the 
death, failure, insolvency, reorganization, act of bankruptcy ... of .. 
any party hereto”, since the three last quoted words are defined i in this 
clause as meaning “the under-signed and any indorsers or guarantor, 
either jointly or severally.” From this phraseology, it is argued that if it 
had been intended that the waiver should include indorsers, it would 
have read that “any party hereto waives demand, notice, and protest.” 
Admittedly, the printed waiver clause here in controversy is not clear 
when read literally, without more. But it must be interpreted in the 
light of the provisions of Section 130 of the Negotiable Instruments Act 
which we have above quoted. That section expressly says that “Where 
the waiver is embodied in the instrument itself, it is binding upon all 
parties; . . .” Here, the waiver is certainly embodied in the instrument 
itself. It appears as one of the printed provisions on the very face of 
the notes. This waiver provision in the Negotiable Instruments Act is 
merely a codification of the law merchant that had been in effect for a 
long period of time. See Williston on Contracts, Rev.Ed. Sec. 1186. We 
believe that the weight of authority throughout the country interpreting 
this provision supports our conclusion that the present waiver must be 
interpreted as embracing waiver by an indorser. In Bell v. Watkins, 344 
Pa. 668, 25 A.2d 320, 321, 140 A.L.R. 1249, a decision in 1942 of the 
Supreme Court of Pennsylvania, a note given by an individual to a bank 
contained the following provision: “I authorize the holder hereof, if it 
so desires, to call for additional security, and on my failure to respond, 
or in the event of the non-performance of this promise, or of the terms 
hereof, this obligation shall be deemed to be due and payable without 
demand or notice, ....” The Court held that this provision constituted 
a waiver by an accommodation indorser of notice of dishonor, within 
the meaning of the waiver clause in the Negotiable Instruments Act. 
The Court said, $44 Pa. at page 671, 25 A.2d at page 322: “We must 
determine what the parties meant by what they said and, as required 
by a familiar principle of construction, must, if possible, give effect to 
all the words used. The words ‘this obligation shall be deemed to be 
due and payable without demand or notice’ include and relate to the 
principal obligation to pay the note on demand after date, and were not 
necessary to accelerate the maturity of the note or to enable the holder 
to resort to the collateral. That subject was covered by the specifically 
granted authority to sell, etc., ‘without demand, advertisement or notice,’ 
etc. We must therefore reject the appellee’s contention that if the words 
were ‘meaningless as to the maker,’ they are’ ineffective against the 
indorser. While, as between holder and maker, waiver by the maker 
was unnecessary, the parties apparently considered it important to ob- 
tain the express waiver of the indorser who was also a party to the 
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instrument, and, te accomplish it, inserted the words which brought the 
instrument within the provisions of Section 110. Compare Annville Nat. 
Bank v. Kettering, 106 Pa. 531, 585, 51 Am.Rep. 536; and see Bratten 
v. McKelvey, 1939, 63 Ohio App. 116, 25 N.E.2d 366 for a collection 
of cases on the subject.” 

To the same effect is Appleton & Eldredge, Inc. v. McCarthy, 138 
A. 111, 6 N.J.Misc. 682, decided in 1927. In this case the note was also 
that of a single maker, with the provision that “The undersigned hereby 
waives presentment, protest, notice of protest ....” An indorser of a 
note resisted payment on the ground that he had not received notice of 
dishonor by the maker and therefore was discharged. The New Jersey 
Supreme Court, however, held that by virtue of the waiver provision in 
the Negotiable Instruments Act which was in effect in New Jersey, the 
waiver contained in the body of the note was applicable to an indorser 
thereon. The Court said, 188 A. 112, 5 N.J.Misc. 684: “Section 110 of 
the Negotiable Instruments Act (volume 8, C.S.1910, p. $3747 [N.J.S.A. 
7:2-110]) provides that: ‘Where the waiver is embodied in the instru- 
ment itself it is binding upon all parties; but where it is written above 
the signature of an indorser, it binds him only.’ The waiver in the note 
sued on was embodied in the instrument itself. It therefore follows that 
the appellant was liable as an indorser on the note. Crawford’s Nego- 
tiable Instruments Law p. 100; Owensboro Savings Bank [& Trust Co.’s 
Receiver] v. Haynes, 143 Ky. 534, 186 S.W. 1004.” 

This decision was affirmed without opinion by the New Jersey Court 
of Errors and Appeals, 104 N.J.L. 481, 140 A. 918. See also Beutel’s 
Brannan Negotiable Instruments Law, 7th Ed., pp. 1090-1094, and cases 
therein collected and analyzed. 

The numerous cases cited by counsel for the alleged bankrupt are 
not in point because in each of them either the form of the instrument 
or the waiver therein, or both, were different from the form of the instru- 
ments and waiver here involved. Special emphasis is placed upon 
Farmers’ & Merchants’ State Bank v. H. E. Behrens Mfg. Co., 50 N.D. 
850, 198 N.W. 467, a decision in 1924 of the Supreme Court of North 
Dakota. There, an indorser on a note resisted payment on the ground 
of failure to give him notice of dishonor. On the face of the note were 
printed the words: “ “The drawer waives presentment for payment, pro- 
test, notice of protest, and nonpayment of this note.” It was contended 
that, notwithstanding the limited nature of this waiver, it applied under 
the waiver provision of the Negotiable Instruments Act to indorsers, 
because it was on the face of the note. However, the Supreme Court 
of North Dakota held to the contrary, saying, 198 N.W. at page 468: 
“We are of the opinion that the printed waiver in the body of the note 
did not extend to the defendant as indorser. As an express waiver it 
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applied only to the drawer who manifestly could be none other than 
the maker. 8 C.J. 701. See section 110, Unif.Neg.Inst.Act.” 

‘It is to be noted that the waiver in this North Dakota case is by 
its terms expressly restricted to the drawer whom the court apparently 
construed as meaning the maker. Correctly speaking, there is no drawer 
of a promissory note, as there is of a check or bill of exchange. As 
applied to the maker of the note in the North Dakota case, the waiver 
is not entirely meaningless, because it embraces presentment for pay- 
ment, i. e. presentment to the maker. We do not mean to say, because 
we do not so interpret the waiver provision of the Negotiable Instru- 
ments Act, that every waiver becomes applicable to indorsers whenever 
it is on the face of the instrument, that is, whenever it “is embodied in 
the instrument itself”. Of course, a clause so embodied may be so worded 
as to render it inapplicable to certain parties, that is to say, if it in terms 
expressly indicates the party or parties to whom the waiver extends, in 
which event the waiver applies to him or them only. But in the case 
before us, we do not believe that the printed waiver is to be given such 
limited construction under the Negotiable Instruments Act. While, of 
course, not conclusive, nevertheless, the fact that Louis Mann signed 
twice as president of ‘he Sherwood Company, the maker and indorser 
as well, of the note, and then signed individually as an indorser, adds 
weight to the inference that because of his dominant position with his 
company, Mann did, in fact, intend to waive ail formalities incident to 
perfecting the right to payment of the notes when due. Notice of dis- 
honor may be impliedly or expressly waived. Section 129. 

We turn now to the second and last ground advanced in the alleged 
bankrupt’s motion to dismiss the petition for adjudication. This ground 
is that the petitioning banks do not have provable claims, against the 
alleged bankrupt, since they fail to allege in their petition that the 
warehouse receipts securing the notes have been liquidated and the pro- 
ceeds applied to the note indebtedness; that is to say, that the banks’ 
claims are not “fixed as to liability and liquidated as to amount”, as 
required by Section 59, sub. b of the Bankruptcy Act, 11 U.S.C.A. § 95, 
sub. b. 


Section 59, sub. b of the Bankruptcy Act reads: “Three or more 
creditors who have probable claims fixed as to liability and liquidated 
as to amount against any person which amount in the aggregate in excess 
of the value of securities held by them, if any, to $500 or over; or if all 
of the creditors of such person are less than twelve in number, then 
one of such creditors whose claim equals such amount may file a petition 
to have him adjudged a bankrupt.” (Emphasis supplied.) Prior to 1938 
this section was the same as the aforegoing, except for the clause above 
italicized that claims must be fixed as to liability and liquidated as to 
amount, which was added among the amendments of that year. The 
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primary object of this amendment is to obviate the necessity of deter- 
mining the amount of each claim represented by petitioners at the incep- 
tion of the bankruptcy proceeding. It is a requirement in addition to 
provability. See Remington on Bankruptcy, 5th Ed., Vol. 1, Sec. 204, 
page 310. However, the contention is made on behalf of the alleged 
bankrupt by his motion to dismiss the creditors’ petition for adjudication 
that, as a result of this amendment to the Act, since a secured creditor 
has a bankruptcy claim only for the difference between the amount of 
his claim and the value of his security, his claim is not “liquidated”, and 
hence he cannot file an involuntary petition unless he first waives his 
security. 


wm 1a: 
We do not consider this contention valid. All that was intended by 
the amendment to Section 59, sub. b was to harmonize it with Section 
63, 11 U.S.C.A. § 103, to which, by amendment in 1938, was added to 
the category of provable debts, contingent debts and contingent con- 
tractual liabilities as well as certain other types of claims not provable 
under the Bankruptcy Act prior to the 1938 amendment. To give to 
Section 59, sub. b the interpretation claimed by counsel for the alleged 
bankrupt would be to bar every creditor with security from becoming 
a petitioning creditor, unless he first abandons or waives his security. To 
adopt such interpretation would, we believe, be entirely out of harmony 
with the fundamental purpose of Section 59, sub. b and related sections, 
and would render meaningless the words in Section 59, sub. b which 
were retained after its amendment in 1938, namely, “in excess of the 
value of securities held by them, if any, to $500 or over”. Parenthetically, 
it may be pointed out that the petitioning banks in the present case 
have been under injunction of this Court, at the instance of the alleged 
bankrupt, not to liquidate their collateral, because of alleged duplication 
of some of the warehouse receipts securing the notes, by other outstand- 
ing receipts. The present petition follows the precise language of Form 5 
as promulgated by Genera] Order in Bankruptcy of the Supreme Court, 
issued January 16, 1939, 11 U.S.C.A. following section 53, and is there- 
fore sufficient. See Collier on Bankruptcy, 14th Ed. Sec. 18, page 25. 


We find no support for the contention made except in a dictum, upon 
which counsel for the alleged bankrupt relies, in In re Central Illinois 
Oil & Refining Co., 183 F.2d 657, a decision of the Court of Appeals 
for the Seventh Circuit, in 1934. There it was held that a conditional 
seller’s filing of an involuntary petition in bankruptcy against a buyer 
on a $5,760 claim, without mentioning the seller’s security under the 
conditional sales contract, amounted to a waiver of the seller’s lien under 
such contract, pursuant to the provisions of Section 59, sub. b of the 
Bankruptcy Act as amended in 1938. The point directly at issue in the 
present case was not decided. However, at the conclusion of the opinion 
of the Court in that case, Circuit Judge Evans said, 133 F.2d at page 





THE BANKING LAW JOURNAL 571 


660: “Since the amendment of 1938, it is doubtful if a single creditor 
whose claim is secured, even though the debt greatly exceeds the secur- 
ity, may qualify as one who can file an involuntary petition in bank- 
ruptcy without giving up his security. The Act, 11 U.S.C.A. § 95, re- 
quires that petitioner’s claim be ‘fixed as to liability and liquidated as 
to amount.’ Inasmuch as a secured creditor has a petitioning claim only 
for the difference between the amount of the debt and the value of the 
security, his claim is not liquidated. He therefore must fail to measure 
up to the qualifications of a petitioning creditor in an involuntary peti- 
tion unless he waive his security.” We construe this statement as dictum 
in the case, and in any event, not persuasive authority. 

For the aforegoing reasons we find no merit in the motion of the 
alleged bankrupt to dismiss the petition for his adjudication and, there- 
fore, this motion must be dismissed. 








Finance Company Not a Holder in Due 
Course in Automobile Case 


A Louisiana car dealer sold a used car to Daigle as a new 
demonstrator. The usual arrangement existed whereby the 
dealer took the purchaser’s note and chattel mortgage and im- 
mediately assigned them to the finance company which had 
provided the forms for the note and mortgage. The finance 
company in this particular case, however, knew or should have 
known the car was not new since it had financed the first sale 
of the car which was later traded back to the dealer and then 
sold to Daigle. In addition the title certificate which was in 
the finance company’s possession showed this to be a used car. 
Under these circumstances, the court held the company could 
not be a holder in due course and was therefore bound by the 
same equities which existed between the purchaser and the car 
dealer. General Motors Acceptance Corporation v. Daigle, 
Supreme Court of Louisiana, 72 So.2d 819. The opinion of 
the court is as follows: 


MOISE, J.—General Motors Acceptance Corporation, alleging that 
it was the holder in due course of a negotiable note executed by John 
Daigle, and on which he refused to pay his second monthly installment, 
brought executory proceedings against a 1953 Chieftain Fordor Pontiac 
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Sedan purchased by Daigle from the Louisiana Motors, Inc., which is 
the trade name for Larry Louviere, on which a chattel mortgage had 
been given to secure the note herein involved. 

Daigle was successful in resisting the writ of seizure and sale and 
obtained a restraining order. He denied the allegations of plaintiff's 
petition and charged the dealer, Larry Louviere, and the General Motors 
Acceptance Corporation with fraud and conspiracy, in that the car which 
he purchased was represented to him to be a new demonstrator, whereas, 
it was actually a used car. Having surrendered his 1949 Chevrolet car 
as a part payment on the contract and having been deprived of any car 
whatsoever through the present proceedings, Daigle bonded the Pontiac 
herein involved for his use. In his reconventional demand, he asked for 
damages, but damages have not been urged in this Court. 


On trial of the rule nisi, the district judge held that the General 
Motors Acceptance Corporation was a holder in due course and was en- 
titled to recover on the note. It denied defendant’s prayer for a pre- 
liminary injunction. Writs were granted by this Court, and the matter 
now comes before us under our supervisory jurisdiction. 

The record shows that on February 18, 1953, this car was sold to 
Blaine Cotter. He was the first purchaser, the sale was made by the 
Louisiana Motors, Inc. for the sum of $3,089.99. The car was described 
as a new demonstrator and had been floor planned to the Louisiana 
Motors, Inc. After Cotter’s purchase, Larry Louviere paid General 
Motors Acceptance Corporation, title owner and note holder, and re- 
ceived the cancelled note. Under the floor plan system, the car was 
originally sold by the Pontiac Division, and an attorney-in-fact for 
Louviere at Pontiac Headquarters signed a note which was in turn sold 
to General Motors Acceptance Corporation, and possession was with 
Louviere. The contract and note were cancelled and satisfied when 
Louviere paid General Motors Acceptance Corporation. 


In May of 1953, Cotter, the first purchaser, traded the controversial 
Pontiac to Louisiana Motors, Inc. and purchased from them another car. 
During the three months which Cotter owned the controversial car, it 
suffered a collision. 

On August 8, 1953, the defendant, John Daigle, purchased from 
Louisiana Motors, Inc. this car for the price of $2,900, plus fees, financing 
and insurance. He traded in his old car, a 1949 Chevrolet, and financed 
the remainder of $2,015.04. Louisiana Motors, Inc. handled all the 
papers for financing, but the actual financing was to be assigned to Gen- 
eral Motors Acceptance Corporation. The act of sale described the car, 
which had been previously sold, as a new demonstrator. The chattel 
mortgage in favor of Louisiana Motors, Inc. also described the car as a 
new demonstrator. All forms, note and chattel mortgage were provided 
by General Motors Acceptance Corporation and given to the Louisiana 
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Motors, Inc. The note secured by the mortgage was payable at the 
office of General Motors Acceptance Corporation. Application for a 
title certificate to be forwarded to the Motor Vehicle Division of the 
Department of Revenue was made out by Louisiana Motors, Inc. The 
blank revealing the number of previous title and sale to Cotter was not 
filled in at the time the paper was signed by Daigle. Daigle’s note was 
endorsed in blank by the Louisiana Motors, Inc. and was forwarded to 
General Motors Acceptance Corporation, together with the other docu- 
mentary forms furnished by General Motors Acceptance Corporation. 
On August 10, 1953, General Motors Acceptance Corporation issued its 
check of $1,627 to the Louisiana Motors, Inc. before receipt of the title 
certificate which would make this car both marketable and merchantable. 
The Motor Vehicle Commissioner for the State of Louisiana issued the 
title certificate of ownership on August 18, 1953. Daigle proved that the 
blank on the title application showed a previous title was filled in after 
he signed the papers. In October, 1953, he discovered that the car was 
a used car and refused to pay the installments. 

The evidence conclusively shows that the car purchased by Daigle 
was a used car, and the trial judge found this to be a fact. 

Two questions are poised before this Court in order to make a decision. 


1. Was General Motors Acceptance Corporation charged with knowl- 
edge of the infirmities in the instrument which it purchased from the 
Louisiana Motors, Inc., thereby precluding the plaintiff from being a 
holder in due course? 

We answer the first question in the affirmative. 

2. When was the title to the car merchantable and marketable? 

The statutes seem to have answered that question. The LSA-Revised 
Statutes 32:706 provided: 


“On and after Deceinber 15, 1950, except as provided in RS. 
$2:705 and 82:712, no person buying a vehicle from the owner 
thereof, whether such owner be a dealer or otherwise, hereafter 
shall acquire a marketable title in or to said vehicle until the pur- 
chaser shall have obtained a certificate of title to said vehicle.” 
On August 18, 1953, or a day or so thereafter, when General Motors 
Acceptance Corporation received the title papers from the Department 
of Revenue, the contract became completed. General Motors Acceptance 
Corporation had full knowledge and was informed that the car was a 
used car, having a previous title. It had only to compare the bill of 
sale and mortgage with the title papers. 

The Negotiable Instruments Act, Act No. 64 of 1904, Section 52, 
LSA-Revised Statutes 7:52, recites in part: 


“A holder in due course is a holder who has taken the instru- 
ment urder the following conditions: 
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“(1) That it is complete and regular upon its face; 
* * * * * * 


“(4) That at the time that it was negotiated to him he had 
no notice of any infirmity in the instrument or defect in the title 
of the person negotiating it.” 


Under the above provision, a purchaser is not a holder in due course 
until the transaction is complete. When the General Motors Acceptance 
Corporation purchased this note the car was neither marketable nor 
merchantable. 


The fourth ground under the act urged is a question of whether the 
General Motors Acceptance Corporation had any notice of any infirmity 
in the instrument or defect in the title of the person negotiating it. 


The title under consideration had a definite defect, because General 
Motors Acceptance Corporation was the actor in the first transaction 
when the car was sold to Cotter. The car was represented in the bill of 
sale and mortgage to Daigle to be a new demonstrator, whereas, the 
papers in possession of the General Motors Acceptance Corporation 
showed this not to be correct. The title certificate to make the car 
marketable and merchantable showed on its face that it was a used car, 
having been sold to another. 


In the suit of White System of New Orleans, Inc. v. Hall (In re: 
Hall). reported in the 219 La. 440, at page 449, 53 So.2d 227, at page 230, 
our Court made the following pertinent observation: 


“Counsel for defendants have cited several cases from other 
jurisdictions wherein the courts refuse to recognize that finance 
companies may be holders in due course in installment credit sales. 
Commercial Credit Corporation v. Orange County Machine Works, 
34 Cal.2d 766, 214 P.2d 819; Commercial Credit Co. v. Childs, 
199 Ark. 1073, 187 S.W.2d 260, 128 A.L.R. 726; Buffalo Industrial 
Bank v. De Marzio, 162 Misc. 742, 296 N.Y.S. 783, reversed on 
other grounds [Sup.], 6 N.Y.S.2d 568. Sce also Adelson, The 
Mechanics of the Installment Credit Sale, 2 Law and Contem- 
porary Problems, 218, 225; Note, 53 Harv.L.Rev. 1200; Note, 57 
Yale LJour. 1414; Note, 25 St. John’s L.Rev. 107. The basis of 
those decisions is a feeling by the judiciary that, by using the 
Negotiable Instruments Law as a shield, the finance company is 
given an unfair advantage over the consumer buyer. There is 
undoubtedly some justification for this view, but steps to equalize 
their positions and regulate installment credit sales should be 
taken by the Legislature, and not by this court in view of the 
clear provisions of the Negotiable Instruments Law. 
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“Since we have concluded that plaintiff in the instant case is a _ 
holder in due course, it is immaterial whether the cooler was “de- 
fective or not.” 


This suit is distinguishable from the White suit because infirmity was 
shown and it was actual. We have decided that in order to preclude 
recovery on negotiable paper of the sort herein involved, the notice must 
be actual. Maxwell v. W. B. Thompson & Co., 175 La. 252, 143 So. 280; 
Tyler v. Whitney-Central Trust & Savings Bank, 157 La. 249, 102 So. 
$25; Sandifer v. Stephens, 8 La.App. 546. 

The case of Hester v. Davidson, La.App., 55 So.2d 280, is not apposite. 
There the holder of the check had no knowledge of a prior agreement 
between defendant purchaser of a car and an auctioneer. 

Again in General Motors Acceptance Corporation v. Schoneke, 19 
La.App. 593, 140 So. 111, the plaintiff had no knowledge of the misrep- 
resentations, if any, made by the automobile salesman. 

Therefore, the authorities cited by counsel for plaintiff do not sup- 
port his position, 

We, therefore, conclude that plaintiff is not a holder in due course, 
and it is, therefore, bound by the same equiltics which existed between 
the original payee and the defendant. Bonnette v. Ponthieux, La. App., 
41 So.2d 127; 10 C.J.S. sec. 323; Robichaux v. Block, 144 La. 859, 81 So. 
$71; Citizens Loan Corporation v. Robbins, La.App., 40 So.2d 503. 

It is ordered that the writs heretofore issued are now made per- 
emptory, and it is further ordered that the General Motors Acceptance 
Corporation be enjoined from further proceeding by executory process. 

Judgment reversed. 


On Motion for Rehearing 
Rehearing denied. 
McCALEB, J., dissents from the refusal of a rehearing. 






BANK MERGER DELAYED BECAUSE OF 
IMPROPER MAILING 





The merger of two Massachusetts banks was held up recently 
because they had overlooked a small but important requirement. 
Just before the stockholders’ meetings it was discovered that the 
proxy notices had been sent out by first class rather than regis- 
tered mail as required by law. The result of the oversight, besides 
a few red faces, was that the meetings had to be postponed until 
a later date. 
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Changes Reported in F.D.I.C. Rules 
And Regulations 


As of March 80, 1954 many of the rules and regulations of 
the Federal Deposit Insurance Corporation were changed. 
Two of the important changes are in defining the terms “base 
day” and “cash items” eligible for deduction. The sections em- 
bodying the amendments are as follows: 


Base Day—Definition 


Reg. Sec. 327.1 (a). The term “base day” shall be the period of time 
beginning with the time of the closing of the books’ of the bank on the 
last business day immediately preceding the assessment base day to the 
time of the closing of the books of the bank on the base day according to 
the normal practice of the bank. Holidays and other non-business days 
intervening between the preceding business day and the base day are 
a part of the base day. 


[As amended effective March 30, 1954.} 


Cash Item—Definition 


Reg. Sec. $327.1 (b). The term “cash item” means any instrument 
providing for the payment of money which the reporting bank has re- 
ceived in the regular course of business and in exchange therefor has 
given credit to a deposit aecount or has issued an instrument evidencing 
or constituting a deposit as defined in such Act or in Part 326 of this 
chapter, or has paid in the regular course of business: Provided, That 
the instrument is in the process of collection and is payable on pres- 
entation: Provided further, That the payer or drawee of the instrument 
is not the reporting bank or a branch or office thereof. The term report- 
ing bank as used in this part means the bank filing the certified state- 
ment for assessment purposes. For the purpose of this paragraph a cash 
item shall be deemed paid by the reporting bank if the bank has given 
cash therefor or credit as a payment on a debt due to the bank, or has 
received it in payment for a Series “E” bond or other security (not an 
asset of the bank), or as a collection for public utility service, or in a 
similar transaction: Provided, however, That an instrument received by 
a bank in payment of, or arising from, the sale or other disposition of 
any of its assets is not a cash item. 


1 The phrase “closing of the books” ov a business day, frequently referred to as the 
“cutoff time,” here means the time to which transactions are reflected on the books as 
part of the business of that day, even though such transactions may not actually be 
recorded until a later time. 
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Rules Formulated to Help Bankers Avoid 
Negligence Charges in Safe Deposit 
Operations 


The chief engineer of the Federal Insurance Company of 
New York, John S. Cruickshank, has recently formulated 
fifteen rules designed to aid bankers control their safe deposit 
operations more closely. Following these rules would probably 
do much to prevent charges of negligence and would constitute 
what the courts in many recent decisions have called “reason- 
able care.” The rules are as follows: 


1. When contract is signed the bank should obtain references from 
previous banking connections or from someone known at the bank. 
2. Unused keys should be under dual control. 


8. Contracts could be made up so that there is no mention of 
custody or implication of same. Custodian should be indicated as an 
attendant and the guard key as a preparatory key. 


4. Pads of slips should not be left lying where they can be stolen. 


5. Admission slips if used should be time stamped before being 
signed by rentee. This will prevent use of forged slip. 


6. The rentee should never be permitted to leave his or her keys 
in lock in vault. 


7. A rentee should never replace his own box. 


8. The attendant should never leave his or her preparatory keys 
where they can be copied. 


9. When a box is surrendered the lock in certain systems should 
be changed and a certification made that the previous key cannot be 
used to open box. 


10. Doors to booths should be self-closing and self-locking. 


11. The shelf should be made of glass to illuminate floor under- 
neath so that droped paper, etc., can readily be seen by user. 


12. Avoid use of large blotters. 
13. Avoid use of wastebaskets. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1350. 
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14. Design of slips could be improved for better signature recog- 
nition. 

15. Left articles, etc., should be recorded, a receipt obtained from 
the rentee when they call for them, and an examination of the box 
should be made with witnesses to get a statement from the rentee that 
nothing else is missing. 





Stockholder Not Permitted to Cumulate 
His Votes Under Ohio Law 


A stockholder of a bank cumulated the votes of his own 
stock which was sufficient to elect himself as a director. His 
method of cumulative voting was declared void by the chair- 
man and other directors were elected to his exclusion. When 
he brought suit to determine whether or not the directors had 
been legally elected the court ruled they had been. It reasoned 
that the Ohio Banking Act governed the election of bank 
directors and that it did not provide for cumulative voting. 
The stockholder, according to the court, was wrong in as- 
suming that since the Banking Act did not specifically allow 
or prohibit this type of voting the general corporation law of 
the state which did allow it applied instead. State ex rel 
Kearns v. Rindsfoos et al., Supreme Court of Ohio, 118 N.E. 
2d 138. The opinion of the court is as follows: 


Syllabus by the Court 


1. That part of Section 8623-50a, General Code, Section 1701.58, 
Revised Code, in the General Corporation Act, which authorizes cumu- 
lative voting by shareholders in the election of directors of a corporation, 
does not apply to the election of directors of a state banking corporation. 

2. In the election of directors of a state banking corporation, 
cumulative voting by shareholders is not authorized under the laws of 
Ohio, unless there is provision therefor in the articles of incorporation 
of such corporation. 





The appellant relator, hereinafter referred to as the relator, in- 
stituted this action in quo warranto in the Court of Appeals for Frank- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1426. 
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lin County to determine whether the appellee respondents, hereinafter 
referred to as the respondents, were legally elected as directors of the 
Brunson Bank & Trust Company, a banking institution, organized and 
incorporated under the laws of the state of Ohio and doing business in 
the city of Columbus. 


In his petition the relator contends that the respondents are usurp- 
ing the offices of directors and should be ousted. The respondents admit 
the essential allegations of the petition in their answer. Following the 
filing of the answer the relator filed a motion for judgment on the 
pleadings. This motion was overruled and, the relator not desiring 
to plead further, final judgment was rendered for the respondents. 

Prior to the annual shareholders meeting, which was held at the 
bank on January 14, 1953, and at which time five directors were to be 
elected, Alex S. Dombey, the third largest shareholder of the bank, 
gave notice as required by Section 8623-50a, General Code, Section 
1701.58, Revised Code, which is a part of the General Corporation Act, 
that he requested cumulative voting in the election of directors. His 
request to cumulative votes was denied, but he cumulated, neverthe- 
less, the votes of his own stock and those which he held by proxy and 
cast them for himself as director. If cumulative voting is permissible 
in the election of directors of a state banking corporation, these votes 
were sufficient to elect him. The votes cast by him were declared 
illegal and void by the chairman of the meeting, with the result that 
the five respondents, who each had received the same number of votes, 
were declared elected as directors to the exclusion of Dombey. 


This cause is now before this court on appeal as of right. 


Frank H. Kearns, Prosecuting Attorney, Wm. E. Knepper and 
C. Richard Grieser, Columbus, for appellant. 


Paul Gingher, Luther L. Boger and Rodney Baldwin, Columbus, 
for appellees. 


LAMNECK, J.—The sole question to be determined in this appeal 
is whether cumulative voting by shareholders of a state banking 
corporaton is authorized under the laws of Ohio. 


Sections 710-52 and 710-64, General Code, Sections 1103.42 and 
1103.20, Revised Code, which are parts of the Banking Act, read as 
follows: 


Section 710-52. “Such corporation shall be created, organized, gov- 
erned and conducted, and directors shall be chosen in all respects in 
the same manner as provided by law for corporations organized under 
the general incorporation laws of this state, in so far as the same 
shall not be inconsistent with the provisions of this act.” 
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Section 710-64. “Except as otherwise provided in the articles of 
incorporation, in elections of directors and in deciding questions at 
meetings of stockholders, each stockholder of an incorporated bank 
shall be entitled to one vote for each share of stock held by him. Any 
stockholder may vote by proxy duly authorized in writing. Unless 
the articles of incorporation or the regulations or the contract of or 
for subscription otherwise provide, a subscriber for authorized shares 
shall be deemed a stockholder for the purposes of this section, but no 
shares shall be voted upon which an installment of the purchase price 
is overdue and unpaid.” 


Sections 8623-50, 8623-50a and 8623-132, General Code, Sections 
1701.57, 1701.58 and 1701.20, Revised Code, which are parts of the 
General Corporation Act, read as follows: 


Section 8623-50. “xcept as otherwise provided in the articles 
(or in the provisions of this act respecting script), every shareholder 
of record as of the day next preceding the date of the meetings or, if 
a record date for the determination of persons entitled to vote thereat 
is fixed as in this act provided, of record as of said date, shall be 
entitled at such meeting to one vote for each share then standing in 
his name on the books of the corporation. 

“A shareholder shall be entitled to vote even though his shares 
have not been fully paid, but shares upon which an installment of the 
purchase price is overdue and unpaid shall not be voted.” 


Section 8623-50a. “At a meeting of shareholders at which directors 
are to be elected, only persons nominated as candidates shall be eligible 
for election as directors. 

“At all elections of directors the candidates receiving the greatest 
number of votes shall be elected. 

“If notice in writing is given by any shareholder to the president 
or a vice president or the secretary, not less than twenty-four hours 
before the time fixed for holding a meeting for the election of directors, 
that he desires that the voting at such election shall be cumulative, 
and if an announcement of the giving of such notice is made upon 
the convening of the meeting by the chairman or secretary or by or 
on behalf of the shareholder giving such notice, each shareholder shall 
have the right to cumulate such voting power as he possesses and to 
give one candidate as many votes as the number of directors to be 
elected multiplied by the number of his votes equals or to distribute 
his votes on the same principle among two or more candidates, as he 
sees fit. 


“Such right to vote cumulatively shall not be restricted or qualified 
by any provisions in the articles or regulations.” 
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Section 8623-132. “In cases where special provision is made in the 
General Code for the incorporation, organization, conduct or govern- 
ment of any class of corporations, such special provision shall govern 
to the exclusion of the provisions of this act on the same subject, 
unless it clearly appears that the special provision is cumulative, in 
which case the provisions of this act also shall apply. 

“No banking, safe deposit, trust or insurance corporation shall be 
authorized to issue shares without par value.” 

There is no provision in the articles of incorporation of the Brunson 
Bank & Trust Company authorizing cumulative voting. 

Whether cumulative voting by shareholders of a state banking 
corporation is permissible, where no provision therefor is made in the 
articles of incorporation, depends upon the interpretation of the fore- 
going statutes. 

Under Sections 710-52 and 710-64, General Code, Sections 1103.42 
and 1103.20, Revised Code, which are parts of the Banking Act, “di- 
rectors shall be chosen in all respects in the same manner as provided 
by law for corporations organized under the general incorporation laws 
of this state, in so far as the same shall not be inconsistent with the 
provisions of this act,” and “in elections of directors * * * each stock- 
holder of an incorporated bank shall be entitled to one vote for each 
share of stock held by him.” 


In Sections 8623-50 and 8623-50a, General Code, Sections 1701.57 
and 1701.58, Revised Code, which are parts of the General Corporation 
Act, it is provided that “every shareholder . . . shall be entitled at 
such meeting (shareholders meeting) to one vote for each share,” and 
that “if notice in writing is given by any shareholder . . . that he de- 
sires that the voting at such election shall be cumulative . . . each 
shareholder shall have the right to cumulate such voting power as he 
possesses.” 

The relator contends that Section 710-64, General Code, Section 
1103.20, Revised Code, is silent as to the subject of cumulative voting in 
the election of directors, and that the provision of Section 8623-50a, 
General Code, Section 1701.58, Revised Code, which permits cumulative 
voting, therefore, applies. 


The respondents contend that the state banking statutes are special 
statutes containing specific provisions governing the election of directors, 
and that their provisons control over general provsions in the General 
Corporation Act. 

It is provided in Section 8623-132, General Code, Section 1701.20, 
Revised Code, that a special provision in the General Code, Revised 
Code, governing the conduct or government of any class of corporations. 
“shall govern to the exclusion of the provisions” of the General Corpo- 
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ration Act “in the same subject, unless it clearly appears that the special 
provision is cumulative.” 

In this case we are asked to give effect to a provision of the General 
Corporation Act as a supplement to a subject specifically covered in the 
Banking Act, which is the reverse of a situation that the cumulative 
provision of Section 8623-132, General Code, Section 1701.20, Revised 
Code, was intended to cover. : 

If no specific provision is made with respect to any matter concern- 
ing the incorporation, organization, conduct or government of corpora- 
tions, operating under special statutes, the provisions of the General 
Corporation Act apply. 

However, if the right of shareholders to vote in the election of direc- 
tors of a corporation is fully covered by the provisions of a special act, 
such provisions operate to the exclusion of the provisions in the General 
Corporaton Act governing the voting right of shareholders generally. 


The Banking Act contains specific provisions, complete in themselves, 
governing the voting right of shareholders and the casting of votes in 
the election of directors. There is no provision in the Banking Act au- 
thorizing cumulative voting in the election of directors. The right of 
cumulative voting does not exist unless it is expressly authorized by 
statute. See State ex rel. Baumgardner v. Stockley, 45 Ohio St. 304 
13 N. E. 279. 


The Banking Act and the General Corporation Act both provide 
that in the election of directors each shareholder shall be entitled to one 
vote, unless the articles of incorporation otherwise provide. The pro- 
vision for cumulative voting in the General Corporaton Act was intended 
to supplement the provision in the same act, which provides that each 
shareholder shall be entitled to one vote. 


It was not intended to supplement a provision in the Banking Act, 
which also provides that in the election of directors each shareholder 
shall be entitled to one vote. If there were no provision in the Banking 
Act defining the voting right of a shareholder, then the provisions of the 
General Corporation Act would apply, including the provision for cumu- 
lative voting. 

A special statute covering particular subject matter is controlling 
over a general statutory provision covering the same and other subjects 
in general terms. See Western & Southern Indemnity Co. v. Chicago 
Title & Trust Co., 128 Ohio St. 422, 191 N.E. 462, and Andrianos v. 
Community Traction Co., 155 Ohio St. 47, 97 N. E. 2d 549. 


Section 710-64, General Code, Section 1103.20, Revised Code, is a 
special and explicit statute, and, so far as it relates to the right of a 
shareholder to vote in the election of directors of a state banking corpo- 
ration and to the method of exercising that right, it operates to the ez- 
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clusion of the general provisions of Sections 8623-50 and 8623-50a, Gen- 
eral Code, Sections 1701.57 and 1701.58, Revised Code, which define the 
voting right and the method of exercising that right in the election of 
directors for corporations generally. See Opdyke v. Security Savings & 
Loan Co., 157 Ohio St. 121, 105 N. E. 2d 9, and State v. Fremont Lodge, 
151 Ohio St. 19, 84 N. E. 2d 498. 

The judgment of the Court of Appeals is affirmed. 

Judgment affirmed. 


WEYGANDT, C. J., and MIDDLETON, TAFT, HART, ZIM- 
MERMAN and STEWART, JJ., concur. 


SAVING BONDS REGULATIONS AMENDED 


The Treasury has amended certain of its regulations concerning 


the payment of interest on Savings Bonds having two names on 


them. If a bond is in the name of X payable on death to Y, upon 


notice of death of X the interest will be withheld until the bond is 
presented for payment or reissue, and then paid to the person en- 
titled to the bond. If, on the other hand, the bond is in the name 
of X or Y, the Treasury pays the interest to the first named as a 
matter of convenience. If X dies, however, the interest will be 
sent to Y at X’s address until the Treasury receives instructions 


to make payment elsewhere. 








TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





Courts Rule on Torts of Fiduciaries 





Brown v. Guaranty Estates Corporation, Supreme Court of North Carolina, 
March 17, 1954 


Robinson v. People’s Bank of Hamburg, 120 N. Y. S. 2d 317 


Two courts, each in different states, have recently handed down 
decisions regarding the civil wrongs or torts of fiduciaries. In the North 
Carolina case the plaintiff sued the administrator of an estate in his 
representative capacity, that is, he sued the estate, alleging that the 
administrator had maliciously continued an attachment proceeding 
against the plaintiff without probable cause. The court held that even 
assuming the administrator had done this, the plaintiff could not recover 
against the estate. Under North Carolina law the plaintiff could have 
recovered only if the estate had received assets belonging to the plaintiff 
as a result of the administrator’s wrongful act. 

In the New York case a bank was appointed guardian of the property 
of an incompetent and in such capacity was entitled to possession of all 
his property. The bank did not however take possession of the incompe- 
tent’s car and he loaned it to a 17-year-old boy who injured the plaintiff 
while driving the car. The plaintiff sued the bank individually and not 
in its capacity as guardian, alleging the bank was negligent in not taking 
the car from the incompetent. The Appellate Division of the New York 
Supreme Court ruled in favor of the bank and dismissed the action. It 
reasoned that the bank as guardian had no title to the property and 
acted merely as an agent of the court. As such agent it had a duty only 
to the incompetent and not to third persons such as the plaintiff. 


Mississippi Privilege Tax Imposed on Out-of-State Banks 
and Trust Companies 





L. 1954, H.B. 67, effective April 20, 1954 


All state banks and trust companies not incorporated in Mississippi 
must now pay a privilege tax not to exceed $500 in order to act as ad- 
ministrators, executors, guardians, trustees or receivers in that state. 


584 
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Trustee Held Liable for Misdeed Even After Final Settlement 
of Its Account 





Hutchings v. Louisville Trust Company, Court of Appeals of Kentucky, 
January 29, 1954 


The rare case of a trustee being held liable for a wrong perpetrated 
during the administration of the trust even after a court had finally 
settled the trustee’s account has occurred in Kentucky. The trustee 
had exchanged stock certificates belonging to the trust in order to par- 
ticipate in a new banking corporation. The trust account was settled, 
the trustee discharged and the stock of the banking corporation was 
distributed to the beneficiaries. The corporation failed and the stock 
became worthless at which time two remaindermen who had been repre- 
sented by a guardian in the settlement proceeding brought suit against 
the trustee for the value of the exchanged stock. The court ruled against 
the trustee on grounds that it violated its fiduciary duty in dealing with 
the stock for its own advantage and that investing trust funds in a cor- 
poration less than ten years old was prohibited by statute. The court 
also ruled that the final settlement of the trustee’s account did not bar 
this action because the settlement did not show the investment was 
illegal. 


New Arizona Legislation of Interest to Banks 





L. 1954, Ch. 118, Sec. 4, effective July 9, 1954 


A person or institution appointed as guardian in Arizona may now 
sell real estate of the ward without first applying to court for permission. 
The proceeds of sale must be invested until needed for the maintenance 
of the ward. 


Bearer Bonds in Joint Safe Deposit Box are Not Joint Property 





First National Bank of Nevada v. Condos, Supreme Court of Nevada, 
February 1, 1954 


When decedent died government bonds payable to bearer were found 
in a safe deposit box rented jointly by decedent and his wife. The wife 
could not prove the bonds had been given to her and the court ruled the 
joint tenancy of the safe deposit box did not create a joint tenancy of its 
contents. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 





Quirk in Tax Law Results in Double Taxation of Estates’ Assets 





Estate of Yantes, Ohio National Bank of Columbus v. Commissioner, 
21 United States Tax Court No. 95 


Probably because federal legislators did not happen to think of it, an 
unusual situation has resulted in the double taxation of assets of two 
estates where the decedents died within five years of each other. A 
mother created a trust, the income to be payable to herself for life, then 
to her son for life with a general power of appointment in him at his 
death. The son died first, having exercised the power of appointment in 
his will, and the assets of his estate including the part of the trust to 
which he would be entitled at the death of his mother, were correctly 
taxed to his estate. One year later the mother died and the same trust 
assets were taxed to her estate. The bank representing her estate ob- 
jected that this double taxation violated the spirit of the Internal Revenue 
Code. The court, however, was obliged to uphold such taxation since 
the applicable statute (I.R.C. 812(c)) states the property of the person 
who dies last must have been “received” from the person dying first be- 
fore it can be exempt from the second tax under this statute. 


Recent Ruling Regarding Money on Deposit With an 
Express Company 





Revenue Ruling 54-114, LR.B. 1954-13, p.5. 


When an express company is in the banking business in the United 
States and in that capacity holds money for a non-resident decedent who 
was not engaged in business in this country, such money is not taxable 
to the non-resident’s estate under I.R.C. § 863(b) according to a recent 
Revenue Department ruling. However, if an express company is not in 
the banking business and a non-resident dies owning travelers checks 
of such company the amount represented by the checks is taxable to the 
gross estate since the relationship of banker and depositor does not exist 
under these circumstances. 
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Restrictive Stock Option Determines Valuation at Date of Death 


——— 


Revenue Ruling 54-76, I.R.B. 1954-9, p.23 


The Revenue Department has ruled recently that where a person 
dies owning stock of a corporation subject to an option reserved in the 
corporation to buy the stock at a fixed price at the time of the stock- 
holder’s death, the option price will be accepted as the fair market value 
for estate tax purposes. This Ruling was made, however, with the reser- 
vation that it would apply in the absence of other material circumstances 
and that such valuation would be more readily applied where the cor- 
poration exercised the option. 


Proceeds of An Employees’ Trust Includible in Gross Estate 





Cruthers v. Neeld, Deputy Director of Taxation of New Jersey, Supreme 
Court of New Jersey, March 1, 1954 


Decedent’s company arranged an employees’ trust which involved a 
refund annuity contract that was to provide a retirement income for 
decedent or a 120 month payment to his beneficiary if decedent died 
before the retirement age. In holding that the sum $67,000 due the 
widow as beneficiary under this arrangement was includible in decedent’s 
gross estate, the court reasoned that this was not the same as an insurance 
contract which protects only the beneficiary but was an annuity which 
obligated the insurance company to pay funds back to the annuitant 
himself or to his estate. Since it was not in the nature of an insurance 
contract, it was not excludible from the gross estate under the insurance 
exemption of the state statute. 


Tax on Bank Based in Part on Unrealized Appreciation 





Commonwealth v. Butler County National Bank, Supreme Court of 
Pennsylvania, 101 A.2d 699 


A Pennsylvania tax statute imposes an annual tax of four mills on 
the “actual value” of the shares of capital stock of banks and trust com- 
panies. The Pennsylvania Supreme Court has ruled that in calculating 
the value of the bank or trust company’s shares for tax purposes, the 
value of securities held for investment is the market value rather than 
the cost to the institution. This means that the shares held for invest- 
ment are valued to include unrealized appreciation. 
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Circuit Court Affirms Tax Court in Important Case 





Latta v. Commissioner, United States Court of Appeals, Third Circuit, 
March 24, 1954 


The decision in the case of Mary H. Latta v. Commissioner reported 
at 70 B.L.J. 534 (September 1953) has been upheld by the Court of 
Appeals of the Third Circuit. This case dealt with the application of a 
gift tax at the time of the relinquishment of certain powers to amend or 
revoke a trust. 


Statute of Limitations Bars Bank From Obtaining Refund 





First National Bank of Greenville, S. C. v. United States, United States 
District Court, W.D. of South Carolina, March 1, 1954 


The operation of the three year statute of limitations has prevented 
a bank from obtaining a refund in a situation where the bank apparently 
had no control over the matter. The bank, acting as executor, paid an 
estate tax in 1944. It later paid the 1943 income tax of the decedent and 
in 1949 a deficiency on that tax was assessed and paid. The bank im- 
mediately filed a claim for refund of estate taxes based on an additional 
deduction to which the estate was entitled because of the payment of the 
increased income tax. The court held that under these circumstances the 
three year statute barred the bank from getting the estate tax refund. 


New York Tax Waiver Regulation Interpreted 





Opinion of Deputy Commissioner and Counsel, Department of Taxation, 
New York, dated January 19, 1954 


In New York a Tax Commission regulation in effect since 1944 pro- 
vides that stock which is usually bought and sold in the open market 
may be transferred from the estate of a decedent without a tax waiver 
if the value of such stock is not over $500. In interpreting this regula- 
tion, the Commission’s counsel has indicated that the transfer agent need 
not require a waiver if the stock presented for transfer at any one time 
is less than the stipulated amount. There is no obligation on the transfer 
agent to check his files to see if the decedent’s total holding of the stock 
of the agent’s company amounted to over $500. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





Commodity Prices 


| geared the past year, com- 
modity prices have persistent- 
ly refused to behave in a manner 
befitting an orthodox recession. 
This behavior is the subject of ex- 
amination in a recent Business 
Review of the Federal Reserve 
Bank of Cleveland, wherein it is 
noted that nothing resembling the 
typical downward movement that 
usually accompanies a period of 
business contraction has developed. 


It is observed that significant 
downward movements in important 
commodity groups had already oc- 
curred as part of the down phase 
of the Korean price cycle, which 
started to decline in 1951. This 
down phase reached its low point, 
as far as commodity prices were 
concerned, in October i953. 

Another reason why the business 
recession induced very little addi- 
tional price weakness may be at- 
tributed to the series of price-sup- 
port programs carried on by our 
own and foreign governments. Be- 
cause of these support operations, 
the Cleveland Reserve Bank de- 
clares, the prices of a majority of 
the 22 sensitive commodities no 
longer fully reflect the fast-moving 
shifts of commercizl supply and 
demand in their respective markets. 
“Barring a major economic col- 
lapse capable of wrecking the gov- 
ernment programs,” states the 
Review, “political decisions regard- 
ing producer support measures will 
probably outweigh the implications 


of what appears to be a situation 
of somewhat overexpanded supply 
in a number of key commodity 
areas. .. . Because of such support 
factors affecting the commodity 
price structure, the 22 commodity 
index is perhaps becoming some- 
what less useful as a sensitive eco- 
nomic indicator or harbinger of 
shifting general business condi- 
tions.” 

The spot market price index 
referred to above is based on pri- 
mary market prices of 22 stand- 
ardized raw and _ semi-fabricated 
commodities whose prices are par- 
ticularly sensitive to economic 
forces acting upon open markets 
and organized exchanges. 

Domestic government measures 
and international stabilization pro- 
grams may dampen price fluctua- 
tions but they do not, we are 
cautioned, offer ironclad barriers to 
price movements. It is observed 
that prices can and sometimes do 
move out of the theoretically re- 
stricted range. Economic interpre- 
tations of basic commodity price 
movements, therefore, must be 
tempered by a growing awareness 
of the non-economic factors in- 
fluencing their behavior. 


Credit Policy and 
Business Stability 

When the Federal Reserve Board 
reduced member bank reserve re- 
quirements, it released about $1.5 
billion of reserves, thus permitting 
a potential bank credit expansion 
of five to six times that amount. 
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This move, remarks the July issue 
of the Cleveland Trust Company 
Business Bulletin, was designed to 
avert any tightening of credit 
which might ensue from the usual 
seasonal increase in demand and 
the heavy borrowing needs of the 
Treasury in the next few months. 
The Treasury’s need for funds at 
this time arises principally from 
lower tax receipts, inasmuch as cor- 
porations now pay 90 per cent of 
their tax liability in the first half 
of the year, leaving only 10 per 
cent for the second half. 

The Reserve Board’s action, it is 
noted, conforms to the easy money 
policy adopted over a year ago, 
when signs of slackening in busi- 
ness activity became evident. From 
the standpoint of helping to fore- 
stall a spiral of deflation, the Bulle- 
tin comments, Federal Reserve 
policy has been well planned and 
administered. But since credit 
policy constitutes only one element 
in the economic picture, the Re- 
serve Board’s prompt action in eas- 
ing credit in mid-1953 did not pre- 
vent a business decline from the 
peak of the boom. However, its 
effects were particularly noticeable 
in the important area of construc- 
tion, where activity has remained 
at a high level, and which has 
proved to be a strong factor in 
moderating the general business 
recession. 

“Promoting growth and stability 
in the economy” is a praiseworthy 
ideal, states the Cleveland Trust 
Company, since it implies preven- 
tion of both deflation and inflation. 
“Our present anxiety to forestall 
a serious deflation, like the 1930s, 
should not blind us to the possi- 
bility of renewed inflation later 
on,” the comment continues. “His- 
tory teaches us that when carried 
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to an extreme, inflation can be even 
more devastating than deflation. 
An economy geared to perpetually 
rising prices would involve the 
hazard of that extreme. Long- 
range governmental policies, there- 
fore, should steer a middle course 
between the perils of inflation and 
deflation. This includes avoidance 
of continual Federal deficits and a 
too rapid expansion of private 
debt, together with vigorous action 
to check the development of any 
future unhealthy speculative 
boom.” 


Business Capital Outlays 


The same issue of the Cleveland 
Trust Company Business Bulletin 
notes the importance to the econo- 
my of business expenditures for 
plant and equipment. Such out- 
lays are regarded as the driving 
force which maintains and increases 
the efficiency of the nation’s indus- 
trial machine. 

In the past, this type of spend- 
ing has frequently been subject to 
wide variation and has, accord- 
ingly, influenced the swings in busi- 
ness activity. An encouraging note 
about this recession, it is pointed 
out, is that businessmen are gen- 
erally proceedng with their pro- 
grams for capital expansion and 
improvement without much hesita- 
tion. Statistics indicate that the 
decline in such spending from last 
year’s peak has been rather mild. 
As a matter of fact, current indica- 
tions are that American business 
enterprise will spend the second 
largest sum on record for new plant 
and equipment in 1954, displacing 
1952 as the previous second-best 
year. 

Since we have built and equipped 
all the capacity needed to supply 
the demand for goods, a logical 
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query is why plant and equipment 
expenditures are maintained at a 
high level. In this connection, at- 
tention is called to the fact that 
part of our industrial machine is 
constantly wearing out, or standing 
in need of replacement because of 
obsolescence. Furthermore, with 
the expansion in population, more 
productive and distributive facili- 
ties are required to satisfy wants. 
And as the labor force increases, 
more jobs will require capital ex- 
penditures to furnish the necessary 
tools of production. Finally, we 
are reminded, the astonishing de- 
velopments going on in research 
and technological improvements 
are opening up important new 
avenues for capital investment. 

The effect of investment spend- 
ing on the economy is also ap- 
praised by George G. Hagedorn, 
Assistant Director of Research of 
the National Association of Manu- 
facturers. Analyzing tax reduction 
as a stimulus to employment and 
economic growth, he observes that 
tax reduction used primarily to 
stimulate business incentives for 
production and _ investment is 
preferable to tax reduction aimed 
at stimulating consumer demand 
and spending. 

According to Mr. Hagedorn, in- 
sofar as the immediate effects on 
employment are concerned, there is 
little reason for preferring one type 
of spending to the other. He re- 
marks that people have to be em- 
ployed to produce consumer goods 
just as they have to be employed 
to produce industrial equipment. 
As an illustration, if consumers de- 
cide to buy an additional billion 
dollars worth of automobiles, about 
the same number of people will be 
employed making the automobiles 
as would be put to work if manu- 
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facturers decided to buy an addi- 
tional billion dollars of factory 
equipment. 

However, the NAM economist 
points out, investment spending 
has a long-run stimulating effect on 
employment and growth that is 
lacking in consumer spending. 
When consumers spend an addi- 
tional billion dollars on cars, the 
stimulus to employment is fully ex- 
pended when the automobiles are 
delivered. On the other hand, 
when investors buy an additional 
billion dollars of plant and equip- 
ment, these facilities are thereafter 
available as part of the nation’s 
productive equipment. People can 
be put to work in the new plants 
using the equipment. And as a re- 
sult of increased productive capa- 
city, an increase in the standard 
of living becomes possible. This is 
a long-run beneficial effect that 
does not flow from consumer 
spending. 


Legal List 


There are now over $26 billion 
of corporate bonds on the list of 
obligations eligible for savings bank 
investment in New York State, an 
increase of roughly $2.1 billion in 
the year ended July 1, 1954. Ten 
years ago, the amount of bonds on 
the legal list totalled $8.6 billion. 
New issues of companies already 
listed accounted for roughly 78 per 
cent of the gross increase during 
the past fiscal year, the remainder 
representing the obligations of com- 
panies which are newcomers on the 
list. 

Under legislation enacted this 
year, there las also been added to 
the list, for the first time, a number 
of municipal revenue issues. These 
obligations are issued by public 
bodies and are payable out of the 
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revenues of public utility systems 
providing water, gas, electricity, or 
sewerage service in areas having a 
total population of 100,000 or more. 
To qualify, certain other require- 
ments related to earnings and pro- 
tection afforded bondholders must 
aiso be met. Currently, there are 
$678 million of obligations in this 
category on the legal list, and this 
total will probably increase as addi- 
tional information is compiled. 


Recent amendments to the sav- 
ings bank investment law also per- 
mit the addition of the name of 
Puerto Rico to the list of states and 
territories whose direct and guaran- 
teed obligations are considered 
eligible, and the inclusion of the 
guaranteed U. S. dollar obligations 
of those Canadian provinces whose 
direct dollar obligations have been 
eligible since 1947. 


No new names were added to the 
railroad section of the list, although 
new public utility companies in- 
cluded are Essex County Electric 
Company, Mystic Valley Gas Com- 
pany, Northern Illinois Gas Com- 
pany, Suburban Electric Company, 
Chesapeake & Potomac Telephone 
Company of Baltimore City, and 
General Telephone Company of 
Illinois. 

Qualifying for investment under 
statutes other than the Banking 
Law are new bonds of the Buffalo 


Sewer Authority, Erie County 
Water Authority, New York State 
Thruway Authority, Jones Beach 
State Parkway Authority, and Port 
of New York Authority. New pub- 
lic housing bonds issued by many 
authorities in various parts of the 
country are also inciuded. 

Additions to the legal list in all 
categories were 307 in number and 
$4.2 billion in par value. Removals, 
reflecting a material volume of 
issues which were retired, were 87 
in number totalling $.8 billion. 


Banking Publication 

The Federal Reserve Bank of 
New York has available for distri- 
bution a brochure entitled “The 
Treasury and the Money Market.” 
This booklet is the third of a series 
of publications designed to furnish 
the student of banking with infor- 
mation, not readily available else- 
where, concerning various aspects 
of the national money market and 
the factors affecting it. The articles 
therein, seven in number, deal with 
financial operations of the Govern- 
ment, including public debt trans- 
actions, and their effects on the 
money market. 

All of these articles first appeared 
in the Monthly Review of Credit 
and Business Conditions of the Fed- 
eral Reserve Bank of New York, 
and have been revised to bring 
them up to date. 
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*“Boeing’s 59,000 employees 


feel closer 


to the company...” 


WILLIAM M. ALLEN 


President 
Boeing Airplane Company 








“Boeing’s 59,000 employees feel closer to the company since our recent 
successful person-to-person payroll savings drive in the Seattle and 
Wichita Divisions. Through letters and personal observations many 
employees have told us they have a greater sense of being a part of the 
company — that Boeing is interested in the welfare of each and every man 


and woman on the payroll.” 


That’s the way it is with Payroll Savers. 
With the realization that systematic in- 
vestment in U.S. Savings Bonds is a 
sure road to the down payment on a 
home, comfortable retirement, or other 
objectives, comes a better appreciation 
of a man’s job and his company. 

To most Payroll Savers, a day’s ab- 
sence from work means just that much 
out of his take-home savings. And he no 
longer takes chances, because he wants 
to stay off the accident list. He looks 
for better and quicker ways to do his 
job—promotion will mean more dollars 
for Savings Bonds. As a stockholder in 


The United States Government does not pay for this advertising. The Treasury Department 
thanks, for their patriotic donation, the Advertising Council and 


America he takes a better interest in 
national affairs, the sound dollar, and 
economic stability. 


If less than 60% of your employees 
are Payroll Savers, do something about 
it. A phone call, telegram or letter to 
“Savings Bond Division, U.S. Treasury 
Department, Washington, D.C.,” will 
bring prompt assistance from your State 
Director, U.S. Treasury Department. He 
will help you install, or revitalize a 
Payroll Savings Plan, through a simple, 
person-to-person canvass which your 
employees will be glad to conduct. 
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hi! 
[! 
Any moment, now, it will happen...a little hand’ 


reaching ...a puppy-tail wagging ...and 
suddenly a boy and his new dog will be 





tumbling together in the beginning of love. 

Here, in such a moment, out of the 
heart’s deep need for love begins the 
reaching for security that all of us 
need all our lives. 


Only in the freedom of a country like 
ours can each one of us have the’ 
privilege of working for the security 
of those we love. And building that 
security yields a double reward: 
happiness in our homes and strength 
for America. 

For the strength of our country is 
simply that of one secure home joined 
to another’s. 


Your security and that of your 
country begin in your home. 


Saving for security is easy! Here’s a sav- 
ings system that really works—the Pay- 
roll Savings Plan for investing in United 
States Savings Bonds. 

Go to your company’s pay office, choose 
the amount you want to save. That money 
will be set aside for you before you even 
draw your pay. And invested in U.S. Sav- 


ings Bonds which are turned over to you. 
If you can save only $3.75 a week on 
the Plan, in 9 years and 8 months you will 
have $2,137.30. For your sake, and your 
family’s, too, how about signing up today? 
Or, if you are self-employed, join the con- 
venient Bond-A-Month Plan where you 
bank. Start saving this easy way today! 


The U.S. Government does not pay for this advertisement. It is 
donated by this publication in cooperation with the Advertising 
Council and the Magazine Publishers of America. 














